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COMPETITION AND BANKRUPTCY IN THE 
AIRLINE INDUSTRY: THE PROPOSED MERG- 
ER OF AMERICAN AIRLINES AND US AIR- 
WAYS 


TUESDAY, FEBRUARY 26, 2013 

House of Representatives, 

Subcommittee on Regulatory Reform, 
Commercial and Antitrust Law 

Committee on the Judiciary, 
Washington, DC. 


The Subcommittee met, pursuant to call, at 10:02 a.m., in room 
2141, Rayburn Office Building, the Honorable Spencer Bachus 
(Chairman of the Subcommittee) presiding. 

Present: Representatives Bachus, Goodlatte, Farenthold, Marino, 
Holding, Collins, Rothfus, Cohen, Conyers, Johnson, Delbene, Gar- 
cia, and Jeffries. 

Staff present: (Majority) John Hilton, Counsel; Ashley Lewis, 
Clerk; (Minority) Perry Apelbaum, Staff Director & Chief Counsel; 
James Park, Minority Counsel; Veronica Eligan, Professional Staff 
Member. 

Mr. Bachus. Good morning. The Judiciary Subcommittee on Reg- 
ulatory Reform, Commercial and Antitrust Law is in session. 

By way of introduction, this is the first hearing of the year for 
the Subcommittee. Chairman Goodlatte has given me the great 
privilege of Chairing this Subcommittee. And under its antitrust 
jurisdiction, the Judiciary Committee has the duty to examine the 
competitive impacts of significant transactions on the marketplace. 
It is responsibility that I take very seriously from the standpoint 
of consumer choice and the functioning of free markets. 

Today’s hearing is specifically to examine the proposed merger 
between American Airlines and US Airways. The resulting airline 
with a 24 percent market share would become the largest of what 
might be called the four legacy U.S. carriers. The Department of 
Justice will conduct a detailed review of the proposed merger under 
the Hart-Scott-Rodino Act. There will be several other layers of 
scrutiny both here and in the U.S. and in Europe. 

This hearing is intended to provide information to the public, not 
to state a Subcommittee policy position, although I think there ob- 
viously will be independent — I mean, each Member will have inde- 
pendent opinions, and obviously are free to state those. 

( 1 ) 
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The airline has been in a state of near constant change and inno- 
vation since Federal deregulation in 1978. We have a marketplace 
or we have a marketplace in which familiar names that most of us 
grew up with, like Pan Am, TWA if you traveled overseas, or in the 
south. Eastern, and Republic, and Southern no longer exist. They 
have either merged, bankrupted, or gone out of existence. But we 
have also seen the emergence of new carriers with different busi- 
ness models, like Southwest and Virgin. 

The embracing of electronic technology has created online book- 
ing and instant price comparison tools that have greatly benefitted 
travel by expanding choice. That is the competitive free enterprise 
system at work and is the cornerstone of our economy. However, 
there are questions that naturally arise during airline mergers and 
issues that have confronted some of the mergers. And today’s hear- 
ing offers an appropriate forum to address those. 

The issue that many consumers would be interested in knowing 
about, to the extent it can be answered, is the potential impact on 
their cost of flying. Service routes are also a concern as are the lev- 
els of service that will be offered post-merger at the current hubs 
of American and US Airways. From a broad competitive perspec- 
tive, there is the issue of airline market share at individual air- 
ports and the overall market share held by major carriers and the 
prospects and implications of future consolidation. 

Our goal today is to facilitate discussion just as consumers are 
served by clear and transparent pricing, so when they shop online 
for a plane ticket they are served by good information by com- 
paring different points of views. 

We welcome all our witnesses and look forward to your testi- 
mony. 

I now recognize the Ranking Member for his opening statement. 

Mr. Conyers. Thank you. 

Mr. Bachus. Either one, whatever. 

Mr. Cohen. I yield to Mr. Conyers. I always yield to Mr. Con- 
yers. 

Mr. Bachus. Thank you. 

Mr. Cohen. An honor to serve with Mr. Conyers. He is Mr. Rosa 
Parks. 

Mr. Bachus. I have served with him, too, and I would recognize 
him first. 

Mr. Conyers. Well, I thank you both for your generosity. We 
come here today looking at a very important part of the economic 
system that has guided this country. And I have always worried 
during previous airline mergers, and without prejudging the merits 
of the ones that brings us here today. 

We should recall that both parties to this merger bear a high 
burden in demonstrating that further consolidation in the airline 
industry is warranted. One of the arguments advanced in favor of 
some past mergers — Delta, Northwest, United, Continental — was 
the claim that there was too much capacity in the industry, which 
led to excessively low fares that prevented carriers, particularly so- 
called legacy carriers with their higher costs, from earning a suffi- 
cient income. 

We ought to consider whether this is still the case. While Amer- 
ican is in bankruptcy — pardon me — it is poised to successfully reor- 
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ganize with billions of dollars in cash and reduce costs as a result 
of reorganization. Moreover, US Airways posted record profits. 
These facts suggest that both airlines are, in fact, perfectly capable 
of surviving, even thriving, as stand-alone companies. 

Industry consolidation may benefit the airlines that remain by 
giving them power to raise fares and fees, but it comes with costs 
to the consumer. And as has been noted, it may result in higher 
fares, fewer consumer choices, particularly in hubs and city fares 
where two carriers overlap. In retrospective studies of the effects 
of Delta, Northwest, United, Continental mergers, it suggests that, 
in fact, fares did rise on some routes where the two merger part- 
ners used to compete. 

Given the size of the big three, legacy airlines that would remain 
after the merger, it is not entirely unreasonable to suggest that 
they would have even greater power to tacitly agree to raise prices, 
undermining price competition and harming consumers in the proc- 
ess. Indeed, if American and US Airways were to merge, more than 
70 percent, and by some estimates as high as 86 percent, of the do- 
mestic airline industry would be controlled by just four airlines. I 
fear that the flying public will see relatively few benefits while 
bearing much of the costs of this potential merger. 

Another related issue is whether the low-cost carriers can con- 
tinue to provide effective competitive pressure on what will be the 
big three legacy airlines should this merger occur. One of the argu- 
ments I hear most often in the prior airline consolidations was that 
the industry would remain very competitive after consolidation be- 
cause the competition against large carriers, which were able to 
offer lower fares because of their lower operating costs. 

But of the LLCs, however, only Southwest is large enough to 
compete nationwide against the large legacy carriers. And there is 
reason to wonder whether Southwest will continue to play the tra- 
ditional role of an LLC in competing on ticket prices given that it 
is now part of the big airline club. 

And finally, we must consider what impact this will have on 
workers at the two carriers. In stark contrast to previous airline 
mergers, the unions representing American and US Airways, with 
the exception of the machinists, have come out in public support 
of this merger. And the machinists have said that they could sup- 
port it, but only after US Airways renews its contract with their 
own members first. Indeed, America’s unions have been instru- 
mental in pushing for this merger. 

And so I will submit the rest of my statement, Mr. Chairman, 
and thank you for your generosity. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 
in Congress from the State of Michigan, Ranking Member, Committee on 
the Judiciary, and Member, Subcommittee on Regulatory Reform, Com- 
mercial and Antitrust Law 

This first hearing of the Subcommittee on Regulatory Reform, Commercial and 
Antitrust Law in the 113th Congress is as good a time as any to remind ourselves 
that the main purpose of antitrust law is to ensure that business does not behave 
in ways that injures markets, and, ultimately, consumers. 

In the context of mergers, this means that any transaction that would result in 
a firm having market power — that is, the ability to raise prices or otherwise harm 
consumers without losing their business — is contrary to basic antitrust policy. 
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So it is hardly a radical notion that we ought to be suspicious when there has 
been a rapid succession of mergers in a given industry. 

In my view, the very fact that many industries end up being dominated by just 
a handful of very large firms should disturb us, as basic economics and common 
sense should tell us that a few dominant firms will raise prices on consumers and 
offer them suboptimal products or services in exchange. 

Yet, over the last generation, we have seen a wave of mergers in industry after 
industry, including among large, direct competitors. Just a few examples include the 
Whirlpool-Maytag, AT&T-BellSouth, AOL-Time Warner, and JPMorganChase- 
BankOne. In the banking industry alone there have been 47 mergers since 2001. 

And during this time, merger review and antitrust enforcement did not, in my 
view, account sufficiently for consumers’ interests. 

This hands-off approach to antitrust merger enforcement reflected the view that 
corporate power should trump other interests, including the public interest. For a 
long time, the trend in antitrust law was against the American consumer. 

While I am hopeful that the nearly blind acceptance of the validity of mergers is 
coming to an end, I briefly review this history of mergers and antitrust because I 
wanted to place our consideration of the proposed merger of American Airlines and 
US Airways in proper context. 

Nearly five years ago, I chaired a hearing on the then-proposed merger of Delta 
Air Lines and Northwest Airlines before what was then the Task Force on Competi- 
tion Policy and Antitrust Laws. 

I noted during that hearing that the deal raised several potential concerns, includ- 
ing that in the wake of several airline mergers up to that time, consumers had been 
prejudiced as delays increased, service declined, and fares rose. 

I also expressed concern that should the Delta-Northwest transaction be ap- 
proved, it would spark a cascade of other mergers, such as between United Airlines 
and Continental Airlines and between American Airlines and US Airways, leading 
potentially to an unwarranted level of concentration in the airline industry. 

It appears that I was right to worry. In fact, two years after that hearing. United 
and Continental did merge, and today we have for our consideration the proposed 
merger of American Airlines and US Airways. 

While I do not wish to pre-judge the merits of an American-US Airways merger, 
there are several issues that the Department of Justice and other regulators should 
keep in mind when reviewing this deal. 

To begin with, the parties to the merger bear a high burden in demonstrating 
that further consolidation in the airline industry is warranted. 

One of the arguments advanced in favor of the Delta-Northwest and United-Conti- 
nental mergers was the claim that there was too much capacity in the industry, 
which led to excessively low fares that prevented carriers — and particularly the so- 
called “legacy” carriers, with their higher costs — from earning a sufficient income. 

We ought to consider, however, whether this is still the case. While American is 
in bankruptcy, it is poised to successfully reorganize, with billions of dollars in cash 
and reduced costs as a result of its reorganization. Moreover, US Airways posted 
record profits last year. 

These facts suggest that both airlines are, in fact, perfectly capable of surviving, 
and even thriving, as standalone companies. 

Industry consolidation may benefit the airlines that remain by giving them the 
power to raise fares or fees, but it comes with costs to the consumer. 

As I noted with the Delta-Northwest merger, an American-US Airways merger 
may result in higher fares and fewer consumer choices, particularly in hubs and 
city-pairs where the two carriers overlap. 

And retrospective studies of the effects of the Delta-Northwest and United-Conti- 
nental mergers suggest that, in fact, fares did rise on some routes where the two 
merger partners used to compete. 

Given the size of the “Big Three” legacy airlines that would remain after the 
merger, it is not entirely unreasonable to think that they would have even greater 
power to tacitly agree to raise prices, undermining price competition, and harming 
consumers in the process. 

Indeed, if American and US Airways were to merge, more than 70% — and, by 
some estimates, as much as 86% — of the domestic airline industry would be con- 
trolled by just four airlines. 

I fear that the flying public will see relatively few benefits while bearing much 
of the costs of this potential merger. 

Another related issue to consider is whether the low-cost carriers, or LCC’s, can 
continue to provide effective competitive pressure on what will be the “Big Three” 
legacy airlines should this merger occur. 
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One of the arguments that I often heard in prior hearings on airline industry con- 
solidation was that the industry would remain very competitive after consolidation 
because of the competition against large carriers from LCC’s, which were able to 
offer lower fares because of their lower operating costs. 

Of the LCC’s, however, only Southwest is large enough to compete nationwide 
against the large legacy carriers. 

And there is reason to wonder whether Southwest will continue to play the tradi- 
tional role of an LCC in competing on ticket prices, given that it is now part of the 
big-airline club. 

Finally, we must consider what impact will this merger will have on workers at 
the two carriers. 

In stark contrast to previous airline mergers, the unions representing American 
Airlines and US Airways employees, with the exception of the International Associa- 
tion of Machinists and Aerospace Workers, have come out in public support of this 
merger, and the Machinists have said they could support it, but only after US Air- 
ways renews its contract with their members first. Indeed, American’s unions have 
been instrumental in pushing for this merger. 

The view of these unions is that a merger will strengthen the future prospects 
for employees, both in terms of increased compensation and long-term job security. 

Nevertheless, it is difficult to ignore the possibility that at some point jobs may 
inevitably be lost as a result of the merger. After all, one of the rationales for merg- 
ing is to cut inefficiencies and duplication, which usually translates into job losses. 

Nonetheless, I do accord great weight to the word of those who actually do the 
work that makes both of these companies run. So I thank the unions for making 
their views known to us as we review this merger. 

I hope that we can have a fruitful hearing so as to assess the benefits and the 
costs of this merger. 


Mr. Backus. Thank you. The Chairman of the full Committee, 
Mr. Goodlatte. 

Mr. Goodlatte. Thank you, Mr. Chairman. I want to thank you 
for holding this hearing, and on an issue that is of great impor- 
tance to me and to my constituents. 

In a free market economy like ours, companies are generally free 
to organize themselves and their assets as they see fit, including 
by merger. There is nothing wrong per se with mergers, even if 
they form large companies. The preservation of free and fair com- 
petition, however, is critical to a free market. Competition spurs in- 
novation and ensures that the market allocates resources effi- 
ciently. 

It benefits consumers and fosters economic growth. Because a 
free market cannot flourish without competition, a merger that de- 
creases competition can undermine a free market. Thus, antitrust 
laws set important limits on companies, freedom to merge with one 
another. 

Specifically, Section 7 of the Clayton Act prohibits mergers that 
substantiate lessen competition or tend to create a monopoly. This 
is meant to strike a balance between companies’ freedom to orga- 
nize their affairs while preserving the competition that is essential 
to a healthy market. 

Recently, two of the four legacy carriers in the U.S. airline indus- 
try, American Airlines, which has been in Chapter 11 bankruptcy 
since late 2011, and U.S. Airways announced plans to merge. The 
resulting entity would be called American Airlines, but would be 
led by U.S. Air’s chief executive officer. 

Pursuant to the Hart-Scott-Rodino Act, the Department of Jus- 
tice must review this proposed merger to determine if it is anti- 
competitive. This is a highly technical inquiry, and the Department 
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should be guided purely by the facts and the law, not by politics 
or ideology. 

The basic question the Department should seek to answer is, how 
this merger’s impact on competition would affect consumer welfare. 
Congress has an oversight responsibility to ensure that the Depart- 
ment of Justice conducts its merger reviews in a thorough, fair, 
and reasonably prompt fashion. The Department should ask wheth- 
er the merger would enable American to raise ticket prices or raise 
other ancillary fees or reduce services on particular routes, espe- 
cially routes currently served by both airlines. It should ask wheth- 
er there is sufficient competition on these routes, such as from low- 
cost carriers, to keep a post-merger American Airlines in competi- 
tive check. It also should ask whether post-merger a new carrier 
would move into a route served by American and begin to compete. 

To put it mildly, the airline industry has changed a great deal 
since it was deregulated in 1978. New airlines with new business 
models have sprung up to serve consumers. Other airlines have 
gone bankrupt. Some of the latter have returned from bankruptcy. 
Others have merged, and others have failed all together. 

In the last 5 years, the House Judiciary Committee has held 
hearings on two major airline mergers: Delta-Northwest in 2008 
and United-Continental in 2010. Five major airlines — United, 
Delta, American, US Air, and Southwest — now control an esti- 
mated 80 percent of the domestic market. If this merger goes 
through, that number will decline to 4. Should this be the last 
merger in the airline industry so far and no farther? Would allow- 
ing this merger finally strike the right balance between competi- 
tion and the cyclical bankruptcies that have occurred in the indus- 
try recently? 

A major concern any time there is fluctuation in the airline in- 
dustry is how smaller airports, which depend heavily on routes to 
and from larger hubs, would be affected. For travelers leaving from 
my district, the airport in Charlotte, North Carolina is a major hub 
destination, and US Air has invested heavily in Charlotte. 

Would American maintain or even expand this and other hubs 
post-merger? It is by no means clear that this merger would have 
all or any of the negative effects that an airline merger can 
produce. American and US Air maintain that their routes are most- 
ly complementary, not overlapping, and that the merger will en- 
hance competition by giving the current 4th and 5th largest air- 
lines a stronger position from which to compete with the other 3. 

Congress has no formal role in the Department of Justice’s merg- 
er review process. Congressional hearings, however, provide impor- 
tant public venues to ask, debate, and identify possible answers to 
these questions which are of great importance. Rather than rush- 
ing to judgment, my hope is that everyone involved will take care 
to evaluate the evidence and do what is best for competition and 
consumers. 

I look forward to the testimony of the witnesses, debate among 
the Members of the Subcommittee, and, in the end, a wise decision 
by the Department of Justice that ensures a competitive future for 
the airline industry and protects the welfare of American travelers. 

Thank you, Mr. Chairman. 
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Mr. Bachus. Thank you. At this time, Mr. Cohen, the Sub- 
committee Ranking Member, is recognized. 

Mr. Cohen. Thank you, Mr. Chairman. This is the first hearing 
of the newly renamed Subcommittee on Regulatory Reform, Com- 
mercial and Antitrust Law. We used to call it CAL. I call it 
RRCAL. 

I thank Chairman Bachus for choosing the topic of this merger 
between American and US Airways for our first hearing, and I 
want to say I look forward to what I hope and know will b^e a pro- 
ductive working relationship in the 113th Congress. The third Sat- 
urday in October is not the only time Alabama and Tennessee get 
together. 

As an initial matter, I note that unlike with previous mergers, 
the unions representing workers at both these airlines have ex- 
pressed strong support for the merger, and that is encouraging. 
Some news accounts suggest that the unions at American were par- 
ticularly instrumental in agreeing to this move. Mr. Chairman, I 
would ask unanimous consent that the final joint release, dated 
February 14, from the different unions be entered into the record. 

Mr. Bachus. Without objection. 

Mr. Cohen. I also ask unanimous consent that the letter from 
Laura Glading, president of the Association of Professional Flight 
Attendants, and the statement from Captain Coffman, Chairman of 
the Allied Pilots Association, expressing support for the merger, 
both be entered into the record. 

Mr. Bachus. Without objection. 

[The information referred to follows:] 
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TWU Contact; 

Jamie Horwitz: (202) 549-4921 

APA Contact: 

Scott Shankland (817) 302-2269/(81 7) 690-5078 
David Dominy (817) 302-2269/(817) 307-5301 

USAPA Contact: 

James Ray: (980) 875-7642 

APFA Contact: 

Leslie Mayo: (858) 859-2732 
Anthony DeMaio: (202) 292-3355 

AFA Contact: 

Corey Caidwell: (202) 434-0586 



FOR IMMEDIATE RELEASE 

UNiONS REPRESENTiNG 60,000 AiRLiNE EMPLOYEES UNITE IN THEiR STRONG 
SUPPORT OF MERGER BETWEEN AMERiCAN AIRLINES AND US AIRWAYS 

Transport Workers Union (TWU), Allied Pilots Association (APA), US Airline Pilots Association 
(USAPA), Association of Professional Flight Attendants (APFA), Association of Flight Attendants 
(AFA) Working Together in the Creation of a Premier Global Carrier 

Sets Historic Precedent for Labor-Management Partnership within the Airline Industry 

Merger Will Provide a Path for Competitive Compensation and Benefits 

DALLAS, TX - February 14, 2013 - Leaders from five major unions representing more than 
60,000 American Airlines and US Airways empioyees today voiced their strong support for the 
merger of AMR Corporation (OTCQB: /LAMRQ), the parent company of American Airiines, Inc., 
and US Airways Group, inc. (NYSE; LCC). The merger of American Airlines and US Airways 
was announced today. 


-more- 



9 


James C. Little, International President, TWU, said, "Our members have made major sacrifices 
over the past year. We are pleased that today American Airlines and US Airways have reached 
a positive step toward building a stronger, more secure and more competitive airline. This 
should benefit both travelers and workers. Much more work needs to take place before all of the 
parts that will make up a New American Airlines are assembled, but the airline we're building 
should be better than the old American and US Airways." 

Keith Wilson, President of the Allied Pilots Association at American Airlines said: “We are 
excited with today's announcement, which we believe is the right path forward for American 
Airlines and its employees. This combination paves the way for a new, more competitive 
American Airlines and a brighter future for the dedicated employees of the combined company. 
We recognized the value of merging at the very beginning, and worked for the past year to help 
bring this deal to fruition. Employees of the new American Airlines will enjoy competitive 
compensation and benefits, and will be part of a stronger airline which will create greater 
opportunities over the long term." 

Captain Gary Hummel, President, USAPA, said, "This merger came about due to the 
cooperative efforts of both management and labor. As pilots, we are proud to be a part of the 
New American Airlines and look forward to working with our colleagues at the 
Allied Pilots Association, building our new company into a financially strong, premier global 
carrier." 

Laura Glading, APFA President said “It’s been a long, tough road but the result is well worth it. 
Today’s announcement proves that everyone benefits when labor has a seat at the table. The 
new American will provide job security and fair compensation for all employees and another 
great option for the flying public. Flight attendants are eager to help build a strong and 
competitive airline and bring American back to prominence.” 

Deborah \/olpe and Roger Holmin, Presidents of the Association of Flight Attendants - CWA at 
US Airways said: "Flight Attendants are ready to participate in the benefits that will be generated 
by the strong network combination of American Airlines and US Airways. We are proud to be a 
part of the frontline that makes our airline a success and we look forward to the new 
opportunities we will generate by working alongside our counterparts at American." 

Association of Professional Flight Attendants (APFA) 

Founded in 1977, the Association of Professional Flight Attendants (APFA) is the largest 
independent Flight Attendant union in the nation. It represents the 1 6,000 Flight Attendants at 
American Airlines. APFA Members live in almost every state of the nation and serve millions of 
Americans as they travel the nation and the world. Laura Glading is serving in her second four- 
year term as president of the union. For more information visit apfa.org. 

Association of Flight Attendants-Communications Workers of America, AFL-CIO (AFA) 

The Association of Flight Attendants is the world’s largest Flight Attendant union. Focused 100 
percent on Flight Attendant issues, AFA has been the leader in advancing the Flight Attendant 
profession for 67 years. Serving as the voice for Flight Attendants in the workplace, in the 
aviation industry, in the media and on Capitol Hill, AFA has transformed the Flight Attendant 
profession by raising wages, benefits and working conditions. Nearly 60,000 Flight Attendants 
come together to form AFA, part of the 700,000-member strong Communications Workers of 
America (CWA). AFL-CIO. 


-more- 
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Association of Professional Flight Attendants 


Proudly Representing the Flight Attendants of American Airlines 


CJtflce of the President 


Februaiy 21, 2013 


The Honorable Bob Goodlatie 
2309 Rayburn House OHice Building 
Washingion. DC 20515 

Dear Chairruan Goodlanc: 

On February 14, 2013, the management of American Airlines and US Airways atuounced their 
intention to merge the two companies to form the world’s largest airline. Employees of both 
airlines welcomed the news with great excitement. As the president of the A-ssociation of 
Professional Flight Attendants, representing over 1 6,000 flight attendants at American, I can say 
that our workgroup is very much looking forward to the day our operations are combined. The 
merger is good news not only for employees, but also for tire company, its investors, the 
commercial aviation industry, and the flying public. 

At this time last year, American's three major unions representing flight attendants (APFA), 
ground workers (TWU), and pilots (APA) were locked in tense contract negotiations with our 
bankrupt carrier. Under Section 1 1 13 of the U.S. Bankruptcy code, the debtor may throw out its 
tabor agreements and impose new contracts as a part of the restructuring process. American had 
proposed furloughing over 2,000 flight attendants, slashing our pay and benefits, terminating our 
pensions, and stripping away most of the protective provisions in our contract. As American's 
unions desperately negotiated against such deep cuts, we were approached by the management 
team of US Airways with a strategic alternative to American’s standalone plan of reorganization. 
We listened to what they had to say and we liked what we heard. 

US Airways' plan to merge its operations with American's creates a much more robust network. 
The combined company will allow American to once again compete nationwide. Additionally, 
the new American will strengthen service to Europe and South America. With a fleet, product, 
and network that rival those of Delta and United, American will break the duopoly currently 
controlling our industry and give consumers another strong option for air travel within the United 
States and beyond. 


1004 West Euless Blvd. •Euless, Texas 76040 
Tel: (BIT) 540-0100 •Fax: (BIT) S40-207T 
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The Honorable Bob Goodlanc 
February 21, 2013 
Page 2 


American's labor unions immediately recognized the value in the merger plan. As a viable third 
option for business and leisure travel, American will generate the revenues necessary to sustain 
industry-rate contracts for the employees of both carriers. Moreover, not a single flight attendant 
will be furloughed as a result of the merger. The unionized employees at American want our 
company to succeed. That is why wc support the merger and why we worked together to effect 
it. 

Throughout our company’s bankruptcy and while we pursued the US Airways plan in particular, 
the employees at American Airlines had a strong ally in the federal government The Pension 
Benefit Guaranty Corporation, under the strong and visionary leadership of Director Josh 
Gotbaum, fought to protect American’s workers and America’s taxpayers. As a member of the 
unsecured creditors’ committee, the PBGC worked alongside American's labor unions to ensure 
that the company’s costly pension liabilities would not become the government’s burdett 
Furthermore, the PBGC staff understood that the merger would provide long-term stability to 
employees’ jobs, compensation, and benefits and were instrumental in bringing that plan to 
fhiition. The APFA is extremely grateful for their commitment and perseverance. 

While we know the path forward will be challenging, APFA believes the benefits the new 
American will provide to the traveling public, our colleagues, and our membership are well 
worth the tremendous effort that merging these two carriers will require. I hope that you can 
share in our enthusiasm and optimism for the future of our company and our careers. Thank you 
for your support and we look forward to seeing you on board. 

Sincerely, 

Laura Glading 
President, APFA 
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Statement for the Hearing Record 

Captain Robert Coffman, Chairman. Allied Pilots Association Government Affairs Committee 

U S House of Representatives Committee on the Judiciary, Subcommittee on Regulatory 
Reform. Commercial and Antitrust Law 

Hearing: “Competition and Bankruptcy in the Airline Industry The Proposed Merger of 
American Airlines and US Airways" 

February 26, 2013 

On behalf of the 10,000 American Airlines pilots represented by the Allied Pilots Association 
( APA). we want to thank Chairman Bachus, Ranking Member Cohen and the other members of 
the Subcommittee on Regulatory Reform, Commercial and Antitrust Law for the opportunity to 
present written testimony on the proposed merger of American Airlines and US Airways 

APA strongly supports the proposed merger Well before American Airlines declared Chapter 1 1 
bankruptcy on Nov 29, 201 1, wc understood that our airline needed to make significant changes 
to become more competitive. To protect our pilots* interests during the Chapter 1 1 process, we 
assembled a team of highly capable outside advisers, including financial and restaicturing 
experts from Lazard and one of the nation's most experienced airline bankruptcy attorneys APA 
then proceeded to negotiate a conditional labor agreement with US Airways, as did our fellow 
front-line employees represented by the Association of Professional Flight Attendants and 
Transport Workers Union These conditional labor agreements mitigated concerns about "labor 
risk” and helped generate momentum for the proposed merger 

As one of nine members of the Unseaired Creditors’ Committee, APA has remained closely 
involved throughout American Airlines' ongoing restructuring. We represent an educated and 
engaged membership that is passionate about helping to ensure American Airlines survives 
and thrives. 

With the mergers of Delta-Northwest and United-Continental. American Airlines has been 
relegated to a distant third in terms of revenue generation and the breadth of our network One of 
the adverse consequences of this marginalization has been the defection of high-value corporate 
customers from American Airlines to our larger network-carrier competitors. For those 
consumers and companies needing an anay of travel options, tlieir choices have effectively been 
narrowed to Delta and United 

The most expedient way to address American Airlines’ revenue and network shortfalls is to 
merge with another carrier, and US Airways is the most logical merger partner The two airlines 
overlap on only 12 city pairs that we respectively serve By combining the two carriers, the new 
.American Airlines would serve 336 destinations in 56 countries, giving the traveling public 
access to a third comprehensive global network comparable to what Delta and United 
already operate 
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The past 10-plus years have been extremely challenging for our industry The Sept 1 1, 2001 
terrorist attacks and other exogenous shocks triggered a series of bankruptcy reorganizations that 
were devastating for employees and other stakeholders We now face the prospect of relative 
stability thanks to consolidation, with the combination of American Airlines and US Airways 
representing what industry' analysts characterize as “the last big merger" that would complete the 
industry's restructuring Among the beneficiaries of a more stable industry the many employees, 
communities and businesses that depend on reliable air carrier service. According to Airlines for 
America, for every 100 airline jobs, another 360 additional jobs are supported By approving the 
merger of American Airlines and US Airways, the United States Department of Justice would 
help to ensure that our country’s commercial aviation system continues on its path to greater 
stability for the benefit of all concerned. 

Critics of the proposed merger cite the potential for higher ticket prices. A December 2012 study 
by PricewaterhouseCoopers titled “Airline mega-merger impact on the U S domestic airline 
industry" illustrates that such concerns, while understandable, are unfounded According to this 
study, average U S domestic airfares have not increased significantly in the past seven years 
despite industry consolidation From 2008 through year-end 201 1, fares increased by 1.7 percent 
annually — less than the inflation rate for that period, which spans the global financial crisis and 
subsequent recovery. 

Conversely, if American Airlines and US Airways are prohibited from merging, APA is 
concerned about the ramifications for the many hard-working men and women across our nation 
whose livelihoods depend upon a stable, prosperous airline industry 

Chairman Bachus, Ranking Member Cohen and members of the committee, thank you again for 
the opportunity to submit written testimony 
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Mr. Cohen. Thank you, Mr. Chairman. I understand why labor 
supports this proposed merger. Employees of both carriers are 
poised to get a better deal than they would otherwise, which is 
more than I can say unfortunately for the employees of the former 
Northwest Airlines, many of whom were my constituents in Mem- 
phis. 

As we consider the merits of this merger, we ought to look back, 
though, what the similar effects of mergers that are similar in the 
recent past to see how it benefits consumers and what happens. 
And while I respect the views of labor in support of this merger 
and recognize that no two mergers of airlines or any other entities 
are necessarily alike, the merger of Northwest and Delta has in- 
delibly been shaped by an image of airline mergers. 

Prior to the merger. Northwest operated a significant hub in 
Memphis, and for this reason and given Memphis’ proximity to Del- 
ta’s hub and headquarters in Atlanta, I expressed concern about 
the potential cost of the merger to consumers and employees in my 
home district. 

In this very room in 2008, Richard Anderson, Delta’s CEO, said 
about the future of the Memphis hub, it will be additional. It will 
be more business for Memphis, not less. I expressed concern to him 
about reduced service or even outright elimination of the hub, and 
asked him about continuation of the Memphis-Amsterdam inter- 
national flight, of which we had great pride. At that hearing, Mr. 
Anderson in this room testified there would be no hub closures, and 
he said the merger would maintain international flights to Amster- 
dam. He went further to say we could expect more international 
flights from Memphis and suggested Memphis to Paris was going 
to happen, and he said there would be more flights. This will en- 
hance the status of traffic and service at the Memphis Inter- 
national Airport. He said it would add, not delay — not take away 
from Memphis International Airport. 

He said he knew Memphis from when he was at Northwest, and 
he loved the ribs, he loved the city, he knew how great the airport 
was, how well-managed it was, how the time on the tarmac and 
taking off was less, that they saved oil, and it was the best connec- 
tions they could possibly have. Those facts were true. His response 
was not. 

I asked US Air and American to look at Mr. Anderson’s state- 
ment and understand that Memphis International Airport is a 
place they should be. And when other airlines did not come to 
Memphis, US Airways did. They added additional flights from 
Memphis to Washington at better prices, and I appreciate that. We 
like that competition, and US Airways did something other airlines 
did not. 

When Frontier Airlines thought about coming into Memphis, 
Northwest cut their prices. That eliminated the opportunity for 
Frontier to come in. Later People Express expressed an interest in 
coming into Memphis. And because Delta had such a dominant 
market share. People Express did not. 

The opportunity in Memphis is there. Before the merger, there 
were 240 flights a day out of Memphis International Airport. As of 
this December, there 40 percent of that service, or simply 96 
flights, not 240. It would not surprise me to see further cuts. And 
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on Saturdays it looks like Dodge City. So ribs are plentiful. There 
is opportunity for US Airways to come into Memphis and to fly 
these routes, US Airways/American, and to serve Memphis. 

Delta has used its base in Memphis to keep carriers out and not 
have real competition. Memphis consumers pay higher prices than 
almost any airport in the country, and this has cost businesses to 
not choose Memphis as a place where they want to come because 
they do not get the service. Federal Express needs the service and 
supplies it. Federal Express takes some of their product and puts 
it all in the airlines, which can help your airlines serve Memphis. 

Call Fred Smith, Mr. Johnson. He will tell you, come to Mem- 
phis, and so do I. 

So there are plenty of reasons why when we look at this merger, 
and I understand wonderful things about — I have heard about Mr. 
Johnson and Mr. Kennedy, and we need to look at it differently. 
We have heard from Richard Anderson. We do not want a repeat 
performance. But the basis upon which he made his untrue state- 
ments are still valid. Memphis International Airport is a fine air- 
port, great service, great weather, great opportunities to save on 
fuel, and a great city to serve. 

I appreciate your being here. I appreciate Mr. Bachus scheduling 
this hearing. I look forward to the testimony, and I look forward 
to US Airways and American serving Memphis, America’s great 
city, and Memphis International Airport, the great airport that it 
is. 

Thank you, Mr. Bachus. And I will also give you a statement and 
ask unanimous consent to enter a statement from Mr. McGhee and 
Mr. Slover of the Consumer Union expressing concerns about this 
merger. 

Mr. Bachus. Without objection. 

[The information referred to follows:] 
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Chairman Bachus, Ranking Member Cohen, and Members of the Subcommittee: 
Consumers Union, the nonprofit publisher of Consumer Reports, commends the 
Subcommittee for holding this important hearing, and we appreciate the opportunity to 
present our views. 

We are well aware that the airline industry has been under considerable financial 
stress in recent years, leading to a number of reorganizations under the bankruptcy laws. 
And we know that the urge to merge can be powerfully seductive even under the best of 
circumstances. 

But we have seen growing consolidation in the airline industry in recent years 
bring substantial harm to consumers, communities, and the economy. We are concerned 
that the proposed merger between American Airlines and US Airways has the potential to 
further deprive air travelers of healthy, robust competition, and to further deprive 
communities of being part of a vibrant air transportation network. We believe the 
proposed merger warrants a careful and thorough investigation by the Antitrust Division 
and the Department of Transportation. 

This merger was formally announced just two short weeks ago, on Valentine’s 
Day, and the full review of its implications is just getting underway. But the potential 
harms to the public that could result from allowing this corporate courtship to be 
consummated are clear enough already. 

These two airlines are singing a song we’ve heard sung many times before. For 
the fifth time in the past decade, executives from one legacy network airline are 
attempting to acquire the assets of a second. Each time, the airlines promise that air 
travelers will benefit from a stronger airline with a wider reach, more detemiined and 
able than ever to compete vigorously. 

That’s what American and US Airways are saying now. And that’s what we 
heard from United and Continental when they merged, from Delta and Northwest when 
they merged, from US Airways and America West when they merged, and from 
American and TWA when they merged - or technically, when American acquired 
TWA’s assets in bankruptcy. 

That’s what we always hear. But what we have found, once the merger goes 
through and the dust settles, is not greater choice and better value for consumers. Instead 
we find flights reduced, and hubs downgraded or abandoned, as the new combined airline 
sees less need to provide those greater choices in flights and routes once they have less 
competition to worry about. 

The bottom line changes for the merged airline, and not necessarily in ways that 
translate into good news for the rest of us. Consumers lose choices, workers lose jobs, 
and communities lose business activity and the associated tax base and job opportunities. 
The interests of consumers and communities get overlooked in favor of the interests of 
the senior executives and major investors of the two airlines. 


1 
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Two decades ago, there were 1 1 legacy network airlines in the United States. If 
this pending merger is approved, the country will be served by only three full-service 
airlines - four if you include Southwest - along with Alaska Airlines, and a handful of 
smaller low-cost and regional airlines who have themselves been merging. Analysts 
estimate that American, United, Delta, and Southwest combined will comprise 87% of 
the domestic market, * a concentration never before seen in the modern era of American 
commercial aviation 

Consumers Union urges that this latest proposed merger be viewed against this 
backdrop of ever-increasing consolidation and the harm left in its wake. In this regard, 
we are concerned that the Antitrust Division and the Department of Transportation may 
have been examining these mergers with too narrow a focus, to the exclusion of 
important dynamic and macro effects. 

We agree that the Antitrust Division’s customary market-by-market scrutiny is 
critical to identifying specific city-to-city routes that are likely to suffer an immediate 
reduction in competitive choice for travelers. But isolated market-by-market divestitures, 
even assuming they succeed in keeping viable competition in the specific routes involved 
in the short-term, do not in our view adequately take into account the larger 
anticompetitive dynamics that come into play as the number of competing airline 
networks is reduced below a critical threshold. We hope the government’s review will 
pay heed to these macro effects as well. The individual trees are important, but they 
cannot thrive in the absence of a healthy forest. 

The following are some of the key issues of concern, similar to issues we have raised 
regarding previous airline mergers, that we believe need to be part of a full and thorough 
review of this proposed merger: 

. FEWER FLIGHTS, FEWER CHOICES 

Historically, we have not seen a merger among major carriers that has ngl led to 
reductions in service. In fact, the primary motivation driving an airline merger, aside 
from the prospect of increased profits from reduced competitive pressure, is typically the 
elimination of what become unprofitable redundancies after the merger, but are 
competitive niches before the merger, when the two carriers are still competing. After 
American acquired TWA in 2001, for example, the merged airline’s daily departures out 
of TWA’s former hub in St. Louis plunged from nearly 500 down to just 36 - 
undoubtedly adding to the merged airline’s profits, but at the expense of a drastic 
reduction in flying choices for consumers, and a diminished convenience as a business 
home or destination of the city once celebrated as the Gateway to the West. Similarly, 
here we can expect fewer flights, and fewer non-stop routes. 


USAToday.com, Feb. 14, 2013: (www.usatoday.eom/story/travel/flights/2013/02/13/american- 
usairways-merge/1 91 6961) 
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• HIGHER FARES. 

It is a fundamental and widely accepted economic principle, demonstrated by 
experience, that a reduction in competition leads to a reduction in output and an increase 
in price. And the airline industry is no exception. We can expect fewer promotional fare 
sales, and fewer rebellions against fare increases and new fees. As the Government 
Accountability Office put it in a July 2008 report on airline mergers, “Mergers and 
acquisitions can also be used to generate greater revenues through increased market share 
and fares on some routes.”^ Again, good for airline profits, but not so good for airline 
consumers. 

• LOWER QUALITY OF SERVICE 

The more concentrated the airline industry becomes, the less incentive the airlines 
have to compete on customer satisfaction, including comfort, on-time flight performance, 
baggage handling, and conflict resolution. In addition, the synergies that the merging 
carriers so confidently predict often fail to fully materialize. Merging firms are prone to 
underestimate the difficulty of merging two workforces operating under two distinct 
corporate cultures. Blending these two airline carriers, whose workforces are probably 
still adjusting to the previous mergers in their respective employers undertook not so long 
ago, could be especially challenging. 

• DEVALUED FREQUENT FLYER BENEFITS. 

Airline frequent flyer programs originally were labeled “loyalty programs.” But as 
the competition among airlines decreases, so does the need for them to worry about 
customer loyalty. This has spurred airlines to rewrite their frequent flyer program rules 
to lower the currency value of miles traveled, to put expiration dates on accumulated 
miles, and to add redemption fees. For members of American’s AAdvantage and US 
Airways’s Dividend Miles programs, the merger will not only mean even less 
competition; it will also mean an increased pool of frequent flyers with fewer open seats 
and upgrades to go around. 

• HIGHER BARRIERS TO ENTRY. 

As the DOT has noted, in what they have termed the “Southwest effect,” Southwest 
and other low-cost carriers have provided a vital service to consumers by increasing 
competition and reducing fares in dozens of American cities. But an industry comprising 
only a “Big Three” oligopoly operating out of fortress hubs will make it much more 
difficult for new low-cost airlines to enter and compete effectively. 


‘ “Potential Mergers and Acquisitions Driven by Financial and Competitive Picssuics,’’ GAO-08-845, Julv 
31,2008 
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Mr. Cohen. Thank you, sir, and I yield back the balance of my 
time. It does not exist, but that is traditional to yield it back. 
[Laughter.] 

Mr. Bachus. I guess let the record show that Mr. Cohen does not 
want you to merge with Delta Airlines. [Laughter.] 

Our first witness is — well, without objections, other Members’ 
opening statements will be made a part of the record. 

[The prepared statement of Mr. Johnson follows:] 



Congressman Henry C. “Hank ” Johnson, Jr. 
Judiciar)' Hearing on US AIrways-American Airlines Merger 

STATEMENT 


As the former Chairman of the Subcommittee on Courts and Competition Policy, I have long 
supported competition, consumer welfare, and workers’ rights 

The proposed merger between US Airways and Amencan Airlines would go a long way in 
normalizing the salaries and working conditions of many pilots, attendants, and ground workers 

Our economy continues to recover, but that recovery has not been nearly swift enough for many 
American workers who have seen frozen or below -market pay, furloughs, or have lost their job 
altogether This hardship is particularly felt by young workers and the long-term unemployed 
who have not realized new opportunities 

This hearing Is an opportunity to examine how this merger helps airline employees, whether it 
promotes consumers' interests, and whether it raises concerns about job loss 


This inquiry is especially timely as the deadline for preventing .sequestration looms. If this body 
does not address sequestration. .American workers will face yet another hurdle to providing for 
their families and realizing the American dream. 

House Republicans have ushered in a mindless form of austerity that takes a meat-cleaver 
approach to cutting programs, regardless of the wisdom of doing so or the long-term costs that 
these cuts would create 

Indeed, the only plan that House Republicans have advanced is one that would not stem job loss, 
but one that would cut the programs that help the unemployed, the sick, and the poor 

Sequestration threatens to forestall eamomic recovery, amplifying the effects of the recession on 
so many Americans. 

I approach this hearing with these concerns in mind, and I look forward to the testimony of 
today’s witnesses to address how the merger will aft'ect workers Although this airline merger is 
unlike those examined by previous hearings in this regard. I continue to encourage the 
Department of Justice to consider the impact of this merger on employees and American jobs, 
and how best to serve the American public 
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Mr. Bachus. And at this time, I will introduce the witnesses. 

Gary Kennedy, representing US Air — no, American. You are 
going to go first, yeah, that is right. As senior vice president, gen- 
eral counsel, and chief compliance officer to American Airlines, Mr. 
Kennedy directs all of American’s legal affairs worldwide. Mr. Ken- 
nedy also directs American’s corporate compliance program and 
oversees corporate governance matters. 

Before joining American Airlines in 1984, he practiced law in 
Salt Lake City. Mr. Kennedy is a magna cum laude graduate of the 
University of Utah, where he was a member of Phi Beta Kappa. 
He received his JD from the University of Utah School of Law. 

And we look forward to your testimony, Mr. Kennedy. And as I 
have told you privately before the hearing started, I have seen tre- 
mendous improvement in US Airway’s operations, and the staff, 
and the service. And it has been a real transformation, and I com- 
pliment you and the management team at US Airways. And actu- 
ally, you are American and I’m complimenting you. I should have 
been complimenting Mr. Johnson, right, so I apologize for that. 

And now I will get to Mr. Johnson and compliment you. Mr. 
Johnson, executive vice president of corporate and government af- 
fairs at US Airways, where he oversees corporate, legal, and regu- 
latory affairs. 

Prior to joining US Airways in 2009, Mr. Johnson was a partner 
of Indigo Partners, LLC, a private equity firm specializing in acqui- 
sitions and strategic investments in the airline and aerospace in- 
dustries. Mr. Johnson also served as executive vice president with 
American West Corporation prior to its merger with US Airways. 

He earned his MBA and JD from the University of California- 
Berkeley and his BA in economics from Cal State University in 
Sacramento. 

Thank you, Mr. Johnson, for testifying. And what I said to Mr. 
Kennedy about US Airways, obviously applies to you. And I did tell 
both of you all, and I was thinking the testimony was going to be 
flipped, but it really is a well-managed airline. And I do not travel 
American, so I really do not have that many occasions to travel on 
American. But when I did, they were very professional. 

Our third witness is Mr. Kevin Mitchell with the Business Travel 
Coalition. He is chairman and founder of the coalition where he ad- 
vocates for the corporate travel community in North America, Eu- 
rope, and Asia. He has over 40 years’ experience in restaurant, hos- 
pitality, sports management, business aviation, and business travel 
industries. 

Before joining or founding BTC, Mr. Mitchell served as vice 
president of CIGNA Corporation. And he received his BA in inter- 
national relations from St. Joseph’s University in Philadelphia in 
1980. 

We thank you for testifying. 

Our fourth witness. Professor Sagers, Christopher L. Sagers, pro- 
fessor of law at Cleveland-Marshall College of Law in Cleveland, 
Ohio, where he specializes in administrative law, antitrust law and 
economics, and business regulation. 

Before joining the academy. Professor Sagers was in private 
practice in Washington, D.C., at the law firm of Arnold & Porter 
and Shea & Gardner. He earned his JD cum laude from the Uni- 
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versity of Michigan School of Law and his masters of public policy 
from the University of Michigan. 

We thank you for testifying, Professor Sagers. 

Our last witness is Dr. Clifton — it is Clifford, is it not? Clifford 
Winston, Ph.D., at The Brookings Institution. He is senior fellow 
in economic studies there. His research focuses on analysis of in- 
dustrial organization, regulation, and transportation. He was the 
co-editor of the annual micro-economic edition of Brookings’ paper 
on economic activity, and has authorized numerous books and arti- 
cles. Before coming to Brookings, Dr. Winston was an associate 
professor at MIT. 

Dr. Winston received his AB and Ph.D. from the University of 
California-Berkeley, and his masters from the London School of Ec- 
onomics. 

Thank you for testifying. 

And, Mr. Kennedy, you will go first with your public statement. 
Each of the witnesses’ written statements will be entered into the 
record in its entirety. And I ask each witness to summarize his tes- 
timony in 5 minutes or less. 

To help you stay within that time, there is a timing light on your 
table, and when the light switches from green to yellow, you will 
have 1 minute to conclude your testimony. When the light turns 
red, it signals the witness’ 5 minutes have expired. But I am actu- 
ally more lenient than most people, so if you need to go on another 
minute, that is fine with me. 

I now recognize Mr. Kennedy for 5 minutes. 

TESTIMONY OF GARY F. KENNEDY, SENIOR VICE PRESIDENT, 

GENERAL COUNSEL AND CHIEF COMPLIANCE OFFICER, 

AMERICAN AIRLINES 

Mr. Kennedy. Chairman Bachus, Ranking Member Cohen, and 
Members of the Subcommittee, thank you for the opportunity to 
testify today. 

My name is Gary Kennedy, and I am the senior vice president, 
general counsel, and chief compliance officer for American Airlines. 
I have been intimately involved in both the Chapter 11 restruc- 
turing of our company and the proposed merger between American 
and US Airways. 

As the Committee knows well, the airline industry has experi- 
ence severe economic turbulence over the past decade. The 
shockwaves from the events of 9/11 created enormous difficulty in 
the aviation industry, and all U.S. carriers grappled with ways to 
survive in the wake of the emotional and economic upheaval cre- 
ated by those terrible events. 

In 2003, US Airways was on the brink of filing for bankruptcy 
protection, but thanks to the willingness of our organized labor rep- 
resentatives to take the steps necessary at that time to reduce 
costs, we avoided a chapter 11 filing. For the next 8 years, we 
struggled to find a way to financial stability. Despite our best ef- 
forts, our losses continued to mount, reaching $12 billion over the 
previous 10 years. In November 2011, our board came to the pain- 
ful conclusion that time had run out. The only viable path forward 
was to restructure our business under Chapter 11 of the Bank- 
ruptcy Code. 
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There is no easy to describe how difficult our bankruptcy reorga- 
nization has been for the company and our employees. Beginning 
at the top of the organization, we reduced our senior management 
ranks by 35 percent. We then moved through the balance of the or- 
ganization making necessary changes, including the reduction of 15 
percent of total management staff. 

Meanwhile, we began renegotiating certain of our secured obliga- 
tions, our leases, and our contracts with vendors. We also nego- 
tiated new long-term contracts with each of our organized labor 
groups. These new contracts include productivity improvements 
and changes to health and retirement benefits. At the same time, 
we increased pay for our employees and mitigated job losses by of- 
fering retirement incentives. 

One of the most important objectives we achieved was to freeze 
rather than terminate our employee pension plans. As a result, we 
now expect to fulfill those obligations rather than unload them on 
the PBGC as other airlines have done. 

Of course all that we accomplished was done in the context of our 
Chapter 11 case and in consultation with the official Unsecured 
Creditors Committee appointed by the United States Trustee. By 
mid-summer last year, we made sufficient progress that we de- 
cided, in conjunction with the Creditors Commission, to embark on 
a formal process to consider a merger with US Airways. 

It was clear from the outset of our review that a merger with US 
Airways could create significant value for our stakeholders and 
bring substantial benefits to the traveling public. We have conserv- 
atively estimated that by 2015, revenue and cost synergies will out- 
weigh cost dyssynergies by over $1 billion. This combination will 
make our company a much stronger competitor against the other 
large airlines. 

We are under no illusions that mergers are easy or seamless. We 
have agreed from the outside to do everything in our power to 
learn both from the success and the mistakes of those who have 
gone before us. Many of the most important decisions have already 
been made. The combined company will use the great American 
Airlines brand, the company will remain headquartered in Dallas- 
Fort Worth area, and all hubs in both systems will continue to be 
hubs in the new American. 

Our CEO, Tom Horton, and US Airways CEO, Doug Parker, will 
jointly lead both the transition team and the New American as it 
emerges from bankruptcy. Mr. Parker will be CEO of the new com- 
pany, and Mr. Horton will be chairman of the board. 

Now, I understand and recognize that many Members of Con- 
gress are skeptical of promises made in these situations, and also 
concerned about industry concentration. As to the former, we do 
not intend to make commitments that we cannot keep. And as to 
the latter, it is clear that this merger does not create a high degree 
of concentration. 

Above all, however, I would urge you to consider the facts with 
which I began my testimony. Nothing has been more damaging for 
the airline industry, our employees, our customers, and our share- 
holders than the years of economic turmoil we have experienced. 

This transaction is unique in that it is endorsed by all of our 
labor unions and embraced by management and the boards of both 
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companies. We know we have a solemn obligation to implement 
this transaction with great care and thought, and we are eager to 
do so. 

Thank you for the opportunity to testify today. 

[The prepared statement of Mr. Kennedy follows:] 

Prepared Statement of Gary F. Kennedy, Senior Vice President, 

General Counsel and Chief Compliance Officer, American Airlines, Inc. 

Chairman Bachus, Ranking Member Cohen and Members of the Subcommittee, 
thank you for the opportunity to testify today about the issues of airline competi- 
tion, bankruptcy, and the proposed merger of American Airlines and US Airways. 
We appreciate the manner in which this hearing is structured as all of these issues 
are inter-related. 

As General Counsel of American Airlines, I have been intimately involved in both 
the Chapter 11 restructuring of the company and the proposed merger between 
American and US Airways. I would like to give you a sense of how we arrived at 
this point from American’s point of view and why this transaction is so critical to 
the customers, employees and communities of both companies. I believe Mr. Johnson 
from US Airways will address what both companies hope to achieve going forward. 

As this Committee knows well, the airline industry has experienced severe eco- 
nomic turbulence over the past decade. The shock waves from the events of 9/11 cre- 
ated enormous difficulty in the aviation industry and all US carriers grappled with 
ways to survive in the wake of the emotional and economic upheaval created by 
those terrible events. This was followed by the unprecedented run-up of jet fuel 
prices in the summer of 2008 and the financial collapse of the economy that further 
strained our industry as corporations cut travel budgets, and discretionary spending 
on non-essential items plummeted. The consequences were significant. During this 
period, there were a series of airline bankruptcies, severe cuts in capital expendi- 
tures, the furlough of thousands of employees, the loss of air service to many com- 
munities, and three major commercial air carrier mergers. 

For most of the past decade, American Airlines took a different path than many 
of our competitors. In 2003, we were on the brink of filing for bankruptcy protection, 
but thanks to the willingness of our organized labor representatives to take the 
steps necessary at that time to reduce costs, we avoided a Chapter 11 filing. For 
the next eight years, as our major competitors reduced costs through their own 
Chapter 11 cases and created larger and more attractive networks through consoli- 
dation, we struggled to find a path to financial stability, while maintaining a gen- 
erous package of benefits for our workers and quality service for our customers. 

As we worked hard to avoid a bankruptcy filing, our largest competitors were em- 
barked on a different course and new entrants were poised to take advantage of the 
turmoil being experienced by the legacy carriers. In 2001, American was the largest 
airline in the world. With the mergers of Delta and Northwest, United and Conti- 
nental, and Southwest and AirTran, American became the fourth largest carrier do- 
mestically and dropped to the third largest carrier globally. At the same time, low 
cost carriers, old and new, continued to grow and enter more markets. Today, the 
vast majority of our passengers are flying on routes with competition from one or 
more low cost carriers, and that number is expected to increase. That will certainly 
be the case in the Dallas/Fort Worth region and elsewhere when the Wright Amend- 
ment perimeter rule is lifted next year. 

In addition to the changes occurring on the domestic front, the configuration of 
international global airline alliances was also changing. Although the joint business 
venture among British Airways, Iberia, and American was finally approved after 13 
years, we had fallen far behind our US competitors, all of which enjoyed the benefit 
of a much earlier approval of their joint ventures. In short, on a competitive and 
financial basis we continued to lag far behind the rest of the industry. 

American did not stand idly by during these years. We undertook a variety of 
steps to position ourselves for long-term success. We stren^hened our network by 
focusing on markets with the greatest concentration of business travelers, and we 
fortified our alliances with the best international partners. We signed a historic and 
transformational aircraft purchase agreement for 550 new aircraft, one that prom- 
ised to give us one of the most modern and fuel efficient fleets in the industry. And, 
we began investing again in our products, services and technology to create a world- 
class travel experience. Despite our efforts and the substantial progress we made 
to succeed in the long term, our losses continued to mount, reaching $12 billion over 
the previous 10 years. And, there was no end in sight. 



26 


In November 2011, our Board came to the painful conclusion that time had run 
out. The only viable path forward was to restructure our business under Chapter 
11 of the Bankruptcy Code. Of course, in the months and years leading up to our 
Chapter 11 filing, we gave strong consideration to possible merger partners. Given 
our weak financial condition at the onset of our restructuring and the fact that we 
had yet to establish a track record of financial improvement and value creation, we 
determined that we must first get our own house in order before we could properly 
evaluate a potential merger with another airline. Indeed, until we had a line of 
sight to a far more stable financial structure, both in terms of revenues and costs, 
we believed we would not be negotiating from a position of strength and, as such, 
would be more challenged in fulfilling our duty to maximize value for our owners. 

On the day we filed for relief under Chapter 11, we had a change in leadership. 
Our new CEO, Tom Horton, asked everyone at the company to work hard to achieve 
a successful restructuring, while continuing to run a top notch airline with great 
service to our customers. He reminded us that with a strong balance sheet, a com- 
petitive cost structure and restructured contracts that allowed us to compete on a 
level playing field, we could then appropriately consider a range of strategic options. 

There is no easy way to describe how difficult our bankruptcy reorganization has 
been for the company and our employees. Beginning at the top of the organization, 
we reduced our senior management ranks by 35 percent. We then moved through 
the balance of the organization making necessary changes, including the reduction 
of 15% of total management staff. Meanwhile, we began renegotiating certain of our 
secured obligations, our leases, and our contracts with vendors. We eliminated sig- 
nificant expenses and tightened our belts in every department of the company. Most 
importantly, we entered into intense negotiations with our labor unions in an effort 
to improve productivity and reduce overall costs. While this was a long and difficult 
process, we achieved new long term contracts with each of our organized labor 
groups. These new contracts include productivity improvements and changes to 
health and retirement benefits that put American on a level playing field with the 
legacy carriers. At the same time, we increased pay for our employees and mitigated 
job losses by offering retirement incentives. One of the most important objectives we 
achieved was to freeze, rather than terminate, our employee pension plans. As a re- 
sult, we now expect to fulfill those obligations, rather than unload them on the 
PBGC, as other airlines have done. 

Of course, all of what we have accomplished was done in the context of our Chap- 
ter 11 case and in consultation with the Official Committee of Unsecured Creditors 
appointed by the US Trustee. 

As we worked our way through our Chapter 11 case, we were approached by US 
Airways early last year with a merger proposal. At that time, we declined to engage 
in discussions with them. Instead, we continued to work on our reorganization. As 
we did, a number of positive developments quickly emerged. First, we began to see 
encouraging financial and operational results. Operating costs were down and, just 
as importantly, revenues began to rise — topping the US industry in year-over-year 
unit revenue improvement for six straight months — and our operational perform- 
ance began to improve to the best levels in many years. By mid-summer we had 
enough certainty around our standalone plan and our improving financial position 
that we decided, in conjunction with the Creditors Committee, to embark on a for- 
mal process to consider strategic alternatives. 

As part of this process, we entered into a non-disclosure agreement with US Air- 
ways that allowed both companies to share information and engage in a detailed 
analysis of the potential benefits of a combination. The Creditors Committee, 
through its financial and legal advisors, actively participated in this undertaking. 
Later in the process, an Ad Hoc Committee, consisting of substantial holders of our 
unsecured debt, also reviewed the proposed combination in significant detail. It is 
fair to say that multiple parties scrutinized and evaluated this proposed transaction. 
Ultimately, we agreed to a structure with American stakeholders owning 72% of the 
combined companies. 

It was clear from the outset of our review that a merger with US Airways could 
create significant value for our stakeholders and bring substantial benefits to the 
traveling public. We have conservatively estimated that by 2015 revenue and cost 
synergies will outweigh cost dis-synergies by over $1 billion. The majority of these 
revenue synergies are derived by combining two complementary networks that will 
offer consumers more service at more times to more places. And because this will 
be a merger of complementary networks, these benefits come with virtually no loss 
of competition. Of the more than 900 domestic routes flown by the two carriers, 
there are only 12 overlaps. This is one reason we are convinced that this merger 
is consistent with good public policy. The combination will make our company a 
much stronger competitor against the other large airlines. Consumers will have 
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three strong, healthy global network carriers from which to choose, as well as a 
number of low cost carriers, including Southwest, JetBlue and Virgin America. The 
new American will have the financial strength to invest the resources needed to im- 
prove the customer experience, including new aircraft, cutting edge products and 
services, and the technology and tools designed to help our employees deliver supe- 
rior service to our customers. 

The combined airline will offer new routings for our passengers in thousands of 
additional markets. For American, the greatest benefit derives from two principal 
components. First, US Airways offers a substantial network in the Eastern section 
of the country. This will complement our strong operations in the Southeast, Mid- 
west, and West Coast. Second, US Airways offers an impressive network in small 
and medium size communities. We view these as great assets that will provide us 
the opportunity to reach many communities that our customers are not able to ac- 
cess today. Like US Airways, we value service to small and medium size commu- 
nities and have consistently looked for additional markets that can enhance our en- 
tire network. 

We are under no illusions that mergers are easy or seamless. We have agreed 
from the outset to do everything in our power to learn from both the successes and 
mistakes of those who have gone before us. Many of the most important decisions 
have already been made. The combined company will build on the great American 
Airlines brand and our AAdvantage loyalty program. The company will remain 
headquartered in the Dallas/Fort Worth area, and all hubs in both systems will con- 
tinue to be hubs in the new American. 

Our CEO, Tom Horton, and US Airways’ CEO, Doug Parker, will jointly lead both 
the transition team and the new American as it emerges from bankruptcy. Mr. 
Parker will be CEO of the new company and Mr. Horton will be Chairman of the 
Board. I can personally attest that despite the difficult path that got us here today, 
the spirit of cooperation and determination in both companies is extraordinary. 

For reasons that Steve Johnson will outline in greater detail, we believe this 
transaction will be good not only for our two airlines and employees, but also good 
for competition and the travelling public. 

I know that many Members of Congress are skeptical of promises made in these 
situations and also concerned about industry concentration. As to the former, we do 
not intend to make commitments that we cannot keep. And as to the latter, it is 
clear that this merger does not create a high degree of concentration. Above all, 
however, I would urge you to consider the facts with which I began my testimony. 
Nothing has been more damaging for the airline industry, our employees, our cus- 
tomers, and our shareholders than the years of economic turmoil we have experi- 
enced. 

This transaction will give us the opportunity to become a stronger competitor, one 
with a degree of financial stability that we have not experienced in many years. We 
will be a company that is better positioned to deliver for customers and its people. 
This transaction is unique in that it is endorsed by all of our labor unions and em- 
braced by the management and boards of both companies. We know we have a sol- 
emn obligation to implement the transaction with great care and thought. We are 
eager to do so. 

Thank you again for the opportunity to testify today. 


Mr. Bachus. Mr. Johnson. 

TESTIMONY OF STEPHEN L. JOHNSON, EXECUTIVE VICE 
PRESIDENT, CORPORATE AND GOVERNMENT AFFAIRS, US 
AIRWAYS, INC. 

Mr. Johnson. Thank you, Chairman Bachus, and Ranking Mem- 
ber Cohen, Chairman Goodlatte, and Ranking Member Conyers. 
And thanks to the entire Committee for having us here today. It 
is an honor to testify before the Subcommittee about the merger of 
American Airlines and US Airways. 

The creation of the New American Airlines will be good for com- 
petition, good for consumers, and good for choice. Expanding our 
network for the benefit of our customers, our employees, our share- 
holders, and our communities is the motivation for bringing these 
companies together. 
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Integration of the complementary networks of American Airlines 
and US Airways will enhance competition in an already highly 
competitive marketplace. It will also deliver significant benefits to 
each of those constituencies. Our customers and communities will 
benefit from more and better service. Our employees will receive 
improved pay, better benefits, and greatly enhanced job security. 

And, Mr. Chairman, I would like to acknowledge the fact that 
there is about 30 of Gary’s and my colleagues here in the room 
with us today who came to join us for the hearing, and thank them 
personally for joining us. 

Our shareholders will benefit from improved financial stability 
and from $1 billion of synergies created by the merger. And we are 
proud that the combination has unprecedented support from our 
100,000 employees, the financial markets, and the communities we 
serve. 

The US Airways team has been a leader in delivering exceptional 
customer service, but we have long recognized that we could do 
more. Airline passengers have made it clear that what they want 
are broader networks capable of taking them wherever they want 
to travel whenever they want to go. By combining the systems of 
American and US Airways, the New American Airlines will build 
the network our passengers want, one that will compete vigorously 
with the networks of Delta and Northwest, and with low-cost car- 
riers like Jet Blue and Southwest. 

The passenger benefits of the New American Airlines stem from 
the complementary nature of our operation. By combining these op- 
erations, we add origins, destinations, and hubs to a network with 
very little duplication. Indeed, out of the nearly 900 domestic 
routes we will serve, American Airlines and US Airways have only 
12 nonstop overlaps. 

Also US Airways has historically provided extensive air service 
to small- and medium-sized communities, and this merger will 
allow us to extend that focus to the American Airlines system. 

Combining these networks also will create new, exciting inter- 
national opportunities. We will provide thousands of passengers 
better alternatives with over 1,300 new routes worldwide. In addi- 
tion, our customers will have the potential to access 130 — sorry, 
have the potential to access over 130 cities around the globe served 
by American, but not yet served by US Airways, and 62 cities 
served by US Airways but not yet served by American. 

And by adding US Airways to the one world global alliance, we 
will increase competition on international routes by creating attrac- 
tive opportunities for additional international service to oneworld 
customers and to US Airways hubs. 

Domestic markets will become even more competitive. Although 
it will be the largest airline in the U.S., the New American Airlines 
will have less than 25 percent of domestic available seat miles, and 
will compete against the nationwide networks of Delta with 21 per- 
cent and United and Southwest, each with 19 percent. The New 
American Airlines will also compete against Southwest’s signifi- 
cantly lower cost structure and a host of smaller, but fast-growing, 
lower-cost airlines, including Jet Blue, Spirit, Allegiant, and Vir- 
ginia America. 
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Also important, as we increasingly think about competing in a 
global airline business, the combination of American and US Air- 
ways will create a third U.S. airline that can compete successfully 
with major international airlines in key markets around the world. 

The New American Airlines will be a financially stronger com- 
pany. The US Airways business has been consistently profitable, 
and the successful restructuring of American will return that busi- 
ness to profitability. And as a result of the combination, we expect 
to generate over $1 billion in net synergies as we increase revenues 
from new passengers taking advantage of our broader network and 
improved service, and reduce costs from scale and the elimination 
of duplicative systems in management. 

That improved financial performance will provide American’s 
bankruptcy creditors with an enhanced opportunity for a full recov- 
ery, a result unheard of in airline bankruptcies. And it will create 
more financial stability in the extremely cyclical airline industry. 

That financial stability also will provide very significant benefits 
to our employees, including better pay and benefits, greatly im- 
proved job security, and better opportunity for advancement. Thus, 
it is not surprising that the merger has generated unprecedented 
support from employees of both companies, their labor unions, and 
from the communities in which they live. 

Antitrust review of these issues is important, and we are already 
working with the Justice Department to demonstrate the competi- 
tive benefits of this merger. We appreciate the opportunity to ad- 
dress these issues with the Subcommittee today and commit to 
working with you in your oversight capacity. 

We announced the merger only 12 days ago, so there are many 
issues yet to be resolved, but I will do my best to answer any ques- 
tions you may have today. Thank you very much. 

[The prepared statement of Mr. Johnson follows:] 
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Good morning. Chairman Bachus, Ranking Member Cohen, and members of the 
Subcommittee. Thank you for the opportunity today to discuss the proposed merger between 
American Airlines and US Airways, which we are confident will create the world’s best airline. 
My name is Stephen L. Johnson and I am Executive Vice President, Corporate and Government 
Affairs at US Airways. Our 32,000 employees operate over 3,000 flights per day that connect 
about 80 million passengers annually to more than 200 communities throughout the United 
States, Canada, Mexico, Europe, the Middle East, the Caribbean, and Central and South 
America. US Airways operates hubs in Charlotte, North Carolina; Philadelphia, Pennsylvania; 
Phoenix, Arizona; and here in Washington, DC. 

Through the tireless efforts of our employees, US Airways has built a record of 
operational excellence serving our customers with superior on-time performance, completion 
rates and baggage handling. But for some time our customers have been telling us they want 
more: a broader network that can take them to more places, more efficiently. In response to that 
demand, America West Airlines merged with US Airways in 2005 and US Airways attempted to 
merge with Delta in 2007 and then United in 2010. In response to demand from their customers, 
Delta eventually merged with Northwest and United merged with Continental to create larger, 
more ubiquitous networks for the benefit of passengers, thereby creating a significant advantage 
versus the smaller networks of American and US Airways. Southwest responded to the same 
consumer demand when it acquired AirTran. All three transactions were cleared by the Justice 
Department because those combinations created substantial passenger benefits with minimal 
competitive overlap. 

The combination of the complementary operations of American Airlines and US Airways 
will create a world-class global network offering consumers more choices to fly where they 
want, when they want, than either of us can offer separately. By providing our customers with a 
broader network, more choices and better service, the combination of American and US Airways 
will give passengers a stronger competitive alternative to Delta/Northwest and 
United/Continental and allow us to compete successfully with low cost airlines like 
Southwest/AirTran, JetBlue and others. We expect to maintain all of our existing hubs and 
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service destinations enabling the New American Airlines to offer more than 6,700 flights daily 
and provide consumers access to 336 destinations in 56 countries. The combination will 
generate substantial net synergies and establish the financial foundation for a more stable 
company and better opportunities for our 100,000 employees. 

Support for this combination from our customers, our employees, and the communities 
we serve is unprecedented. We are particularly gratified by the outpouring of support from our 
employees and the labor unions at both American Airlines and US Airways who recognize what 
the New American Airlines means for the futures of employees and their families. Several of the 
unions have submitted statements for the record in this hearing and I encourage the 
Subcommittee to look carefully at what they have to say. Importantly, support for the merger 
also comes from the Unsecured Creditors Committee in the American Airlines bankruptcy 
proceeding, which includes the Pension Benefit Guaranty Corporation (PBGC), labor interests 
and other unsecured creditors. 

The Transaction Puts the Combined Company on the Path to Success 

As Mr. Kennedy explained in his testimony, the combined company will operate under 
the iconic American Airlines brand and will maintain its headquarters in Dallas-Fort Worth with 
a significant corporate and operational presence in Phoenix. Ownership w'ill be split 72%/28% 
between current American stakeholders and US Airways shareholders. The board of directors 
W'ill be drawn from the creditor representatives and the current boards of American and US 
Airways. Tom Horton, the current Chairman and Chief Executive Officer of American, w'ill stay 
on as Chairman of the combined company through the first annual meeting of shareholders. 
Doug Parker, the current Chairman and Chief Executive Officer of US Airways, w'ill serve as 
Chief Executive Officer and as a member of the Board of Directors. Mr. Parker w'ill assume the 
additional position of Chairman of the Board followfing the conclusion of Mr. Horton’s service. 
The remainder of the executive team w'ill be drawn from the best of both teams. 

The merger remains subject to regulatory review and approval of the court overseeing the 
American bankruptcy proceeding. We expect to able to complete this process in the third quarter 
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of this year. When we do, it will be the culmination of one of the most successful bankruptcy 
reorganizations in history, one that has secured better pay for our employees, an enhanced 
opportunity for full recovery for American creditors, and a distribution to American equity 
holders. 

The New American Airlines Will Benefit Consumers 

More than ever, consumers want the ability to reach a broad range of destinations, 
whenever they want, on one airline system. Because of the limited size and scope of their 
respective networks, neither American Airlines nor US Airways is able to respond fully to that 
demand and both operate at a competitive disadvantage to the larger networks of Delta Air Lines 
and United Airlines. The merger will join two highly complementary networks across the globe, 
filling critical competitive service gaps for each airline, and create a better and more competitive 
alternative to Delta and United, 

A broader airline network is better for passengers because it gives them more choices, a 
wider variety of services, and more competition on more routes. The network is able to provide 
these choices and services because it aggregates demand that independently cannot support 
profitable air service but collectively can do so. To illustrate this point, consider a world in 
which an airline operates only aircraft of 50 seats. If an origin city had 50 people who wanted to 
travel but among them wanted to go to five different cities, it is unlikely they could be served by 
the airline absent extraordinarily high prices because airlines cannot operate flights profitably 
where 80% of their seats are empty. But if this airline built a network with a hub serving the 
origin city and four other cities with comparable demand, as well as the five cities to which those 
originating passengers want to travel, the airline could fly full planes and expect to earn a 
reasonable return in doing so. Adding more origins, destinations, and hubs has an exponential 
effect on the number of possible routings served by a network, the number of passengers that can 
be served, and the ways that they can be served. It is these benefits which we seek to provide to 
passengers by combining the complementary networks and nine hubs of American and US 
Airways. 
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Figure 1: The Domestic Networks of American Airlines and US Airways are Highly 
Complementary, Resulting in Improved Coverage Throughout the U.S. 



American Ai rli nes 


m us AIRWAYS 


System wide. American Airlines serves 130 cities not served by US Airways, 48 of which 
are within the United States Similarly, US Airways serves 62 cities not served by American 
Airlines, 48 of which are within the United States By linking these destinations through our hub 
airports, the New American Airlines will give passengers new and improved online connecting 
options to get to the places they want to go, when they want to go The result will be an airline 
that will have the most service across the Eastern and Central regions of the United States, and 
an expanded presence and stronger network in the Western United Slates. 
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Figure 2: The Merger Enables New Domestic Routings 


New online routings between medium/small cities in the 
Midwest and East through complementary hubs 




New promable route opportunities exist 
in connecting existing spokes to new hubs 



US Airways has historically provided extensive air service to small and medium 
coinmunilies and the merger will allow us to extend that focus to the American Airlines system 
Many of the new online connections created by the merger of American and US Airways involve 
smaller communities. The broader network created by the merger will give us the ability to 
bring heightened levels of service to those communities that neither of us could alTord to provide 
on our own The number of passengers benefitling from this combination will grow 
exponentially as larger communities receive new online connecting service. To illustrate the 
effect of the superior combined network, even if you focus only on airports with more than 50 
departures per week, the merger will create over 1.300 new online connecting routes benefitting 
millions of passengers. 
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Figure 3: The Merger Will Conned Several New Cities 


Examples of New Domestic dnil'ne'Route's 

US AlrwayS'^rved Airports 

AA-Served Airports 

Asheville. NC 

Cedar Rapids/lowa City lA 

Augusta, 6A 

Colorado Springs. CO 

Fayetteville, NC 

Fargo, ND 

Jacksonville, NC 

Jackson, WY 

New Bern, NC 

La Crosse, Wl 

Newport News/Williamsburg. VA 

Madison (Dane County), Wl 

Roanoke, VA 

Rapid City (ReqionaO, SD 

Tri-Cities Regional, TN 

Rochester, MN 

Wilmington, NC 

Sioux Fails, SD 

Yuma. AZ 

Wausau (Central), Wl 


The combination of American Airlines and US Airways is also expected to offer serx'ice 
to 21 destinations in Europe and the Middle East, deepen its coverage throughout Latin America, 
providing extensive access between the US Airways network and Central and South America, 
and create a foundation for expanded transpacific service 
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Figure 4: US Aii^vays and American Have Complementary International Flight Networks 



The new network will also enhance oneworld as a competitive alternative to other 
international airline alliances. By adding US Airways and its depth of service to the oneworld 
alliance, international travelers will have more options. For example, by adding US Airways’ 
hubs at Philadelphia and Charlotte to oneworld, the alliance will have access for the first time to 
connecting hubs in the Northeastern and Southeastern United States, small and medium sized 
communities in the Eastern United States will have access to the oneworld network, and East 
Coast passengers served by US Airways and the oneworld carriers will have greater 
opportunities for transatlantic travel. The combination of American and US Airways will also 
provide the foundation for increased transpacific service and a more effective and competitive 
partnership with the Pacific region oneworld partners The merger, therefore, will enable 
oneworld to become a stronger global competitor against the larger Star and SkyTeam alliances. 
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Figure 5: A Stronger oneworld Euhnnees Competition among the Largest Airline 

Alliances 


BEFORE AFTER 

US to Woild ASM Sh«(e US to World ASM Share 



The Merger Will (Generate SigniTicant Synergies Leading to Improved Financial 

Stability 

The New American Airlines will be a financially stronger and more stable company The 
LiS Airways business has been consistently profitable and the successful restructuring of 
American will return that business to profitability 

Additionally, as a result of the combination, vve expect to generate over $1 billion in net 
synergies as we increase revenues from new passengers taking advantage of our broader network 
and improved service, and reduce costs from scale and the elimination of duplicative systems 
and management The broader network's improved schedule and connectivity, along with the 
redeployment of the combined fleet to better match capacity to customer demand, will generate 
approximately SWO million in annual network revenue synergies as passengers take advantage 
of the improved service offering of the New American Airlines The combination will also 
generate approximately SS50 million in annual cost synergies from scale improvements and the 
elimination of duplicative systems and management This improved financial performance will 
enable the combined company to implement initiatives that will improve travelers’ experience 
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and comfort, such as American Airlines’ landmark agreements with Airbus and Boeing for the 
purchase of more than 600 new aircraft. 

The merger will require one-time transition-related costs of $1.2 billion, which will be 
spread over the next three years, and include costs for integrating our respective information 
technology platforms; harmonizing the interiors of our aircraft, livery, airports, and lounges; and 
obtaining a single operating certificate. These onetime costs are further evidence of our 
commitment to building the premier airline network in the world. 

The Merger Provides Financial Security for Employees 

As Mr. Kennedy described in more detail in his testimony, rising costs of fuel, the 
lingering effects of terrorist attacks, and the recent economic recession have created economic 
challenges for all airlines, which the industry’s employees have been forced to weather as well. 
Unfortunately, the employees of American and US Airways have not been spared. Through it 
all, our employees’ dedication to service has not wavered, and we are proud of their efforts to 
provide safe, reliable, on-time air service to the traveling public. 

The merger would not be possible without the hard work of our employees and we would 
not be here today without our employees’ and their unions’ support for the merger. The financial 
stability of the combined company will also provide very significant benefits to our employees 
including better pay and benefits and a path to compensation that is equal to that of their 
counterparts at Delta and United; more jobs and greatly improved job security; and better 
opportunities for advancement. 
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The New American Airlines Will Enhance, Not Limit, Competition 

Competition in the Airline Industry is Intense 

Competition in the airline industry has never been more intense. Through recent 
mergers, United/Continental, Delta/Northwest and Southwest/AirTran have developed and 
expanded their networks in a quest to deliver passengers what they want. Because of the 
network effect I described earlier, they provide more choices and better service for passengers 
today than they did before their mergers. 

Although it will become the largest airline in the United States, the New American 
Airlines will have only 23 percent of domestic available seats miles (an Industry measure of 
capacity). Put another way, over 75 percent of the domestic airline capacity is outside of our 
control. We will compete against the nationwide networks of Delta with 20 percent share, 
United with 18 percent and Southwest with 18 percent. Each of these carriers has a head start 
over us in building a better network and each comes to passengers with different legacy 
investments, different strengths and different service offerings. Our success will be measured by 
passengers who move off their system on to ours as we offer more options and better service. 
But we fully expect those airlines will continue to improve their service and try to retain those 
customers. That is what competition is about. 
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Figure 6; National Shares of Domestic Airlines by ASiMs 
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The New American Airlines will also compete ayainst a host of smaller, but lower cost 
airlines, including JetBlue, Spirit. Alaska, Frontier. Allegiant and Virgin America Low cost 
carriers (LCCs), whether national in scope like Southwest or more regional in scope like JetBlue 
and others, have continued to refine their business models and exert significant competitive 
pressure LCCs have also diversified their services to attract corporate travelers, offering 
preferred boarding and seating. Southwest, for example, has grown rapidly from a regional 
player to become the third largest carrier in the U S It employs about 46.000 employees and 
operates more than 3.500 flights daily on a fleet of nearly 700 aircraft, which serve more than 
100 million customers annually Through its acquisition of AirTran, it has extended its 
competition with the network carriers by now offering service to many Caribbean and Latin 
American countries .Southwest has become a formidable force in the industrv. and other LCCs 
are emulating their practices with success 

These forces are here to stay and ensure that air travel will remain competitive 

il 
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The Transaction Will Not Adversely Im naci f'oninctitiiiii 

The merger will better position the combined airline to compete in this dynamic 
marketplace, but not at the expense of competition The New American Airlines is expected to 
offer more than 6,700 flights daily to more than 330 destinations in over 50 countries Across 
this va.st array of routes and combinations, US Airways and .\merican Airlines overlap on only 
12 non-stop airport-to-airport routes or 17 non-stop city-to-city routes With the expiration next 
year of the Wright Amendment, which currently limits flying out of Dallas Love Field, nonstop 
competition from LCCs and other airlines is already present or will soon be added on all airport 
pair overlaps 

The limited number of these overlaps compares favorably with the three most recent 
large airline mergers — Delta/Norlhwest (2008), United/Continemal (2010) and 
Soulhwcst/AirTran (201 1 ) — each of which was cleared after Justice Department antitrust review 


Figure 7: Comparison of Domestic Overlaps in Recent Airline Mergers 


Measure 

Delta/Northwest 

(2008) 

linited/Continental 

(2010) 

Southwest/ 

AirTron(20ll) 

I S / 

Amcnenn 
Airlines (ZOU) 

Non-Stop Aitpoit-lo- 
Airpon Orcrlapplng 
Routes 

II 

13 

23 

li 

Non-Stop City-lo- 
City Overlapping 
Routes 

13 

14 

24 

1 


Ovvxiapa ote based un 5 < rDunJldp^ per 
SoUfec OAfi d«lo 


12 




43 


The same is true internationally — US Airways and American have zero overlapping non- 
stop flights. In addition, among American’s immunized partners, US Airways has only one non- 
stop overlap on international flights. In sum, regardless of how competition may be measured, 
this is a merger of highly complementary operations in a highly competitive marketplace. 
Indeed, it is because our operations are so complementary and overlap so little that the 
combination of American Airlines and US Airways delivers the powerful passenger benefits that 
1 described earlier. 

Conclusion 

The creation of the New American Airlines will be good for competition, consumers and 
choice. Expanding our network for the benefit of our customers, our employees, our 
shareholders and our communities was the motivation for bringing these companies together. 
Integration of the complementary service of American Airlines and US Airways will enhance 
competition in what are already vigorously competitive markets and, in doing so, significantly 
benefit each of these constituencies. Passengers and communities will benefit from more and 
better service, and more competition. Employees will receive improved pay, benefits and job 
security. Our shareholders will benefit from the improved financial stability of the combined 
company. The ability to deliver these benefits is why the combination has attracted 
unprecedented support from both airlines’ labor unions, our 100,000 employees, the financial 
markets and the communities we serve. 

We look forward to continuing our discussion about the benefits of this merger and 
sharing our vision for creating the world’s best airline. Thank you. 
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Mr. Backus. Thank you. 

Mr. Mitchell. 

TESTIMONY OF KEVIN MITCHELL, CHAIRMAN, 
BUSINESS TRAVEL COALITION (BTC) 

Mr. Mitchell. Thank you. Mr. Chairman and Members of the 
Committee, this morning I am going to explain one threat to price 
transparency that would be enabled by this merger that has been 
agreed to by airlines, but has not yet caught the eye of the public. 
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I am also presenting this testimony this morning on hehalf of the 
American Antitrust Institute. 

In 2008, I warned this and other Committees in testimony of the 
dangers of the then proposed Delta/Northwest merger and what 
those dangers would hold for consumers. And I remember well that 
Northwest CEO, Doug Steenland, testified that Committee Mem- 
bers should not be concerned because the market disciplining effect 
of third party distributors, such as Expedia, is so pervasive and so 
important that they create this transparency, he said, that will 
keep prices low. He used this transparency, in fact, to justify the 
merger, and he was right back then about the effects of trans- 
parency. 

Today, however, airlines, including American and US Airways, 
have agreed on a brazen new worldwide business model for how to 
price and sell tickets. It is designed to destroy price transparency, 
which is the very antidote to consolidation needed to ensure a 
healthy marketplace. The model is called new distribution capa- 
bility, or NDC, and the airlines trade group, lATA, is spearheading 
implementation. 

NDC is designed to terminate, by agreement among competitors, 
the current transparent model for the pricing of tickets where fares 
are published and publicly available for comparison shopping and 
purchase by all consumers on a non-discriminatory basis. 

What problem are the airlines endeavoring to solve? lATA has 
decried publicly the commoditization of airline services caused by 
low fare search capabilities of the very online travel agencies that 
Mr. Steenland lauded. For example, Tony Tyler, Director General 
of lATA, stated in a press interview remarkably, and I quote, 
“We’ve done a great job of improving efficiency and bringing down 
costs, but we’ve handed that benefit straight to our customers. As 
soon as someone has got a cost advantage, instead of charging the 
same price and making a bit of profit, they use it to undercut their 
competitors and hand the value straight to passengers or cargo 
shippers, and you’ve got to ask why,” says Tyler. “I think one of 
the reasons is the way we sell our product. It forces us to 
commoditize ourselves,” end quote. 

How does an NDC work? A binding resolution codifies that air- 
lines have agreed that they have the right to demand from con- 
sumers, before they would be privileged to receive a fair quote, per- 
sonal information, including name, age, nationality, contact details, 
frequent flyer numbers of all carriers, whether the purpose of the 
trip is business or leisure, prior shopping purchase and travel his- 
tory, and of all things, marital status 

Why is this program so toxic? Air fares would no longer be pub- 
licly filed and available on a non-discriminatory basis for con- 
sumers to anonymously comparison shop and purchase through 
travel agencies. Instead, each price would be unique depending on 
the profile of the consumer. This personal information can be used 
to extract higher prices from less price sensitive travelers, such as 
business travelers. 

In contrast, today when a consumer wants to travel from A to 
B, she can go to a travel agency that has the fares and schedules. 
All options in the marketplace are returned so she could easily 
compare prices without having to divulge personal information. It 
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is this very price visibility that has checked the power of airlines 
to raise fares lest they lose out to competitors offering a better 
deal. 

Price transparency is even more important today because when 
Steenland testified there were six network carriers, then there 
were five, then there were four. Now we are heading to 33. By 
eliminating transparencies, airlines will have created by concerted 
actions a new system of completely opaque pricing, and with it the 
ability to raise all fares across all systems. 

The nexus between NDC and this merger, this merger eliminates 
US Airways, a maverick on airline distribution issues. It will be far 
easier to coordinate expressly or tacitly among three network com- 
petitors, and far easier to impose this model, especially given the 
clout that the New American Airlines would have as the biggest 
carrier on the planet. 

The lack of transparency created by NDC further cements the 
dominance of these mega carriers. And once NDC is established 
here in the world’s largest market, it is going to be lights out, game 
over for consumers. 

Two remedies. DoT has the authority to approve NDC. Given its 
anti-competitive effects and unprecedented invasion of privacy, DoT 
should reject it without condition. 

Number two, DoJ. They should serve lATA and its members who 
have been spearheading the NDC scheme with a CID to discover 
the purpose and objectives of NDC and the process by which hori- 
zontal competitors reached a binding agreement on how they would 
price and sell tickets. 

Thank you, Mr. Chairman. And I would just like to add that the 
American Antitrust Institute is looking at the competitive effects of 
NDC itself 

[The prepared statement of Mr. Mitchell follows:] 
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I. INTRODUCTION 

Mr. Chairman and Members of the Committee thank you for requesting that Business 
Travel Coalition (BTC) appear before you today to represent the interests of the 
managed-travel community and consumers on the subject of a potential American-US 
Airways merger. The consequences of airline mergers for the national economy and 
consumers must be carefully and deliberately examined. BTC applauds this 
Committee for taking this early and important oversight step. The American Antitrust 
Institute (AAI) and BTC jointly produced a White Paper on this potential merger and it 
is appended to this statement.^ 


From a consumer standpoint - individual traveler or corporate travel department - 
there are few benefits to offset the negative impacts of this proposed merger that 
include reduced competition, higher fares and fees and diminished service to small 
and mid-size communities. To be clear, there is benefit in a financially viable air 
transportation system. However, previous mergers have already enabled seat capacity 
cuts, higher fares and billions of dollars in fees for ancillary services resulting in a 
financially strengthening industry. As such, consumer harms from this merger are 
exacerbated, as there are no substantial countervailing consumer benefits. 

II. BACKGROUND 

A. The Right Regulatory Review Construct 

Industry observers who suggest a smooth ride through regulatory airspace point to 
previous mega merger approvals, relatively few overlapping routes and the need for 
these firms to be able to compete more effectively against giants Delta Air Lines and 
United Continental. However, Alison Smith, an antitrust lawyer at McDermott Will & 
Emery LLP in Houston, and a previous official in the Department of Justice’s (DOJ) 
antitrust division, stated it well when on February 10, 2013 The Wall Street Journal 
paraphrased her analysis: “The key question is whether regulators believe the airline 
industry already is sufficiently concentrated.”^ 

Indeed, Congress must insist that the U.S. Department of Transportation (DOT) and 
DOJ not merely focus on the proposed merger as a standalone transaction with its 
associated route overlaps. Rather, the analysis should include implications for the 
competitive structure of the industry, i.e. the future of airline competition, airfare 
transparency, comparison-shopping, personal data privacy and consumer protections. 

B. Horizontal Airline Competitors Colluding On Business Rules 

Importantly, Congress needs to call on DOJ to examine the anti-competitive and anti- 
consumer direction increasingly powerful mega airlines and antitrust-immunized global 
alliances seek to take the industry in with respect to collusion on business rules. The 
International Air Transport Association (lATA) - the trade association for 240 airlines 
across the globe - has developed and is moving into a testing phase for a new 
worldwide business model designed (in its own words) to substantially eliminate price 
competition by reducing airfare and ancillary fee transparency and comparison 
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shopping for consumers and corporate travel departments. This testimony will 
endeavor to illuminate the important nexus between the proposed merger and the 
implementation of lATA’s so-called New Distribution Capability (NDC). 

C. No Failing Firms Here 

Airline mergers are generally reviewed by the DOJ and DOT. The DOJ has authority to 
block a merger even if it is approved by the DOT. The “failing firm” defense under the 
Department of Justice/Federal Trade Commission (FTC) HORIZONTAL MERGER 
GUIDELINES (GUIDELINES) provides a safe harbor if “...a merger [is] not likely to 
enhance market power if imminent failure. ..of one of the merging firms would cause 
the assets of that firm to exit the relevant market.”^ "Imminent” failure of a firm under 
the GUIDELINES is defined by specific criteria, including: the inability of a failing firm 
to meet its financial obligations in the near future or to reorganize successfully in 
Chapter 1 1 , and a demonstration of good-faith efforts to garner offers that would keep 
the firm's assets in the market."* 

Based on the GUIDELINES’ criteria, it is clear that the failure of American is not 
imminent, even though American is in bankruptcy.^ Indeed, there are few examples of 
major U S. airlines not emerging successfully from bankruptcy. For example, Trans 
World Airlines declared bankruptcy on three separate occasions over almost a 
decade.® The carrier’s final bankruptcy filing in 2001 ended in a merger with American. 
Similarly, the bankruptcy of America West resulted in a merger with US Airways in 
2005, a deal that went unchallenged by the DOJ.^ 

III. THE PROMISE OF INCREASED EFFICIENCIES 

A. Merger-Related Cost Savings Are Controversial 

Claimed efficiencies from airline mergers can be a powerful defense for an otherwise 
anticompetitive merger. After a six-month investigation into the Delta-Northwest 
transaction, for example, the DOJ concluded that the merger “is likely to produce 
substantial and credible efficiencies that will benefit U S. consumers and is not likely to 
substantially lessen competition.”® The agency counted as efficiencies those relating to 
cost savings in airport operations, information technology, supply chain economics, 
fleet optimization and service improvements related to combining complementary 
networks. 

Merger-related cost savings are a controversial subject. The economic literature has 
hosted an ongoing debate over issues relating to the tension between network size 
versus economies of scale and density, and efficiencies versus market power effects. 
This includes empirical economic work showing that efficiencies dwindle as networks 
increase in size and the effects of increased “hubbing” on congestion and costs 
materialize.® As mergers become larger, the bar is raised on carriers to demonstrate to 
the DOJ that claimed efficiencies are substantial enough to overcome correspondingly 
large anticompetitive effects. 
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An increasingly important factor in the efficiencies debate is post-merger integration. It 
is now clear that integration of major airlines presents significant hurdles. Protracted 
and unwieldy system integration scenarios can impose costs on the merged company 
that are passed on to customers in the form of inconvenience, flight delays, and even 
litigation involving contested issues. For example, US Airways-America West, Delta- 
Northwest, and United-Continental all experienced systems integration problems,^' 
ranging from integrating computer systems, combining frequent flier programs and 
meshing workforces to problems with cockpit standardization. 

Based on accumulating evidence that post-merger integration problems are significant, 
there is a case to be made that future airline mergers could follow suit. Moreover, the 
costs associated with integration are probably underestimated when the merger is 
proposed and can skew an analysis of efficiencies benefits. One way to correct for this 
is for antitrust enforcers to discount the magnitude of claimed efficiencies at the time of 
merger review. This is an especially important consideration in light of the 
GUIDELINES inherent balancing of anticompetitive effects against claimed efficiencies. 

B. Need To Forensically Analyze Past Merger Projections, Promises and 
Outcomes 

Advocates of airline mergers will undoubtedly cite recent improved financial 
performance as evidence that mergers have proved up the cost savings. Before such 
claims are accepted, however, it is important to note that high profits may indicate any 
number of developments. One is that carriers have in fact realized claimed efficiencies. 
Alternatively, higher profits may be the result of higher fares achieved through the 
exercise of market power, or the express or tacit agreement among competitors to 
withhold ancillary fee information from consumers necessary for efficient comparison 
shopping and purchasing of the complete air travel product. 

A thorough post-mortem analysis of airline efficiencies that disaggregates these, and 
other potential merger-related reasons for higher post-merger profits, is badly needed. 
Such a forensic analysis of projections, promises and outcomes would also account 
for how successive airline mergers increase the probability that the merged carrier can 
externalize integration problems to captive customers without facing the threat of lost 
market share from defections to a dwindling number of rivals.’’^ 

IV. WHAT MERGERS ARE UNLIKELY TO RAISE ANTITRUST ENFORCEMENT 
OBSTACLES? 

A. Analyses Often Too Simplified 

One of the few examples of a merger that failed to obtain antitrust clearance is United- 
US Airways (2000-2001). In that case, the DOJ’s major concerns centered on loss of 
choice, potentially higher fares, and lower quality of service. The merger would have 
yielded a monopoly or duopoly on nonstop service on over 30 routes and “solidifyjiedj 
control” by the merging airlines over major connecting hubs for east coast traffic.'® The 
DOJ rejected a proposed remedy by the parties, including a divesture of assets at 
Washington D.C. Reagan National airport and a promise by American to fly five of the 
routes that would be adversely affected by the merger. 
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With few challenged airline mergers to evaluate, industry analysts and observers often 
opine on the legality of airline mergers based on fact patterns across mergers that 
antitrust enforcers did not attempt to block. For example, both Delta-Northwest and 
United-Continental involved multiple overlap routes, many of which involved 2-1 and 3- 
2 routes. Yet in contrast to United-US Airways, both deals went through, raising the 
question: Flow many overlap routes on which competition is substantially lessened 
should be enough to raise antitrust enforcement eyebrows? Given the fact pattern 
surrounding overlap routes in unchallenged mergers, one could deduce that the DOJ 
will look past problematic overlap routes if there is a modicum of rivalry from LCCs and 
legacies and the affected airports are not slot-constrained. As noted earlier, an 
efficiencies defense also appears to carry significant weight. 

B. Lessons From The Delta-Northwest And United-Continental Mergers 

There are a limited number of economic studies of airline mergers that examine post- 
merger price, output and quality measures to determine if mergers are largely pro- 
competitive or anticompetitive. Increasingly, antitrust enforcement emphasizes the 
value of direct evidence of anticompetitive effects - including natural experiments and 
analysis of consummated mergers - in guiding future enforcement decision-making. 
Both tools attempt to make the most use of actual, relevant events in evaluating 
prospective mergers, including evidence of adverse effects (e.g., post-merger price 
increases) and entry and exit, particularly in markets similar to those affected by a 
proposed transaction. 

The proposed American-US Airways transaction presents a unique opportunity for the 
DOJ to analyze evidence on previous airline mergers. Indeed, it would be poor 
competition policy to undertake an antitrust analysis of the proposed merger without 
evaluating the effects of prior airline mergers . 

V. THE DIMINISHING INFLUENCE OF LOW COST CARRIERS 

Low cost carriers (LCCs) cannot be relied upon to save the day for legacy mergers 
that present sizable competitive issues. The dwindling stock of LCCs and their 
exposure as potential takeover targets - particularly in light of the Southwest-AirTran 
merger - makes them increasingly unreliable as a source of competitive discipline in 
the industry. Pre- to post-merger fare increases on Delta-Northwest and United- 
Continental routes highlight the challenges that smaller, lower-cost rivals face on hub- 
to-hub routes dominated by legacy carriers. Increasingly concentrated hubs resulting 
from previous legacy mergers raise further barriers to LCC entry that could potentially 
discipline adverse effects. 

VI. THE PROBLEM OF MONOPSONY POWER 

Consolidation in the domestic industry has produced three large airline systems from 
six airlines in four years’ time (Delta, United Continental, and Southwest). The 
proposed merger of American and US Airways would eliminate yet another airline to 
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produce four mega-carrier systems. Another merger of major carriers should begin to 
raise questions, as described in the GUIDELINES, about the effect of the transaction 
on the carriers’ buying market power. The proposed American-US Airways merger 
raises two potential sources of concern. 

One monopsony issue is that a merged American-US Airways, as the largest carrier in 
the U.S., could wield significantly more buyer power than each carrier does 
independently. As a result, the merger could - as the GUIDELINES describe - reduce 
the number of "attractive outlets for their [suppliers’] goods or services.”'^ Airlines are 
significant purchasers of goods and services from sellers in complementary markets. 
These suppliers include: travel agencies, travel management companies, airports, 
distribution systems, parts suppliers and caterers. Such suppliers are far less powerful 
and dispersed relative to the airline buyers with which they do business. As a result, 
they lack the bargaining power necessary to balance the buyer power potentially 
exercised by the merged carrier. The merger could therefore result in suppliers being 
squeezed by below-competitive prices paid for their goods and services. 

A second source of concern surrounding monopsony power relates to the role 
American and US Airways in global airline alliances. Because American and US 
Airways are currently in different global alliances, and one carrier would switch alliance 
membership, an important by-product of the merger would be a reconfiguration of the 
international alliances landscape. Given American’s protracted and controversial 
efforts to obtain antitrust immunity for its participation in the oneworld alliance, it is 
more probable that US Airways would defect from the Star alliance to join oneworld. 

Global antitrust immunized airline alliances are already powerful buying groups that 
exert market power over various suppliers. The merger of American and US Airways 
(conformed within one alliance) could produce a larger oneworld alliance vis-a-vis a 
more disparate set of suppliers. Similar to the argument regarding the merging carriers 
themselves, the monopsony concern in the global alliance context arises because the 
merged carrier could create a more powerful oneworld alliance group buyer. An 
antitrust investigation into the proposed merger of American and US Airways should 
frame the question of how the proposed merger could affect the incentive and ability of 
the larger oneworld alliance to adversely affect prices paid to the various alliance 
suppliers by driving them below competitive levels. 

The likelihood of monopsony effects that might result from the proposed merger is 
difficult to predict without information from the suppliers who themselves do business 
with the airlines and with global airline alliances. Specifically, it will be important for the 
DOJ to understand how suppliers’ bargaining power could be affected by a combined 
American-US Airways and a larger and potentially more powerful oneworld alliance. 

VII. THE LACK OF ANCILLARY FEE INFORMATION EXACERBATED 

Price transparency is vitally important for the competitive process to function 
properly. However, the latest round of airline industry consolidation has been 
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accompanied by carriers aggressively unbundling their products (e.g., checked 
baggage, advance boarding, preferred seating, etc.) and charging fees for services 
previously included and paid for by consumers in the price of their tickets. While 
unbundling is generally pro-competitive, it is unlikely to be beneficial without 
transparency in prices that is typically intended to accompany it. Indeed, airlines have 
been increasingly able - without competitive repercussions - to ignore the demand for 
ancillary fee data even from their largest, most sophisticated customers. Moreover, 
airlines have inadequately responded to the concerns of Congress and the DOT over 
lack of transparency and purchasability of ancillary fees.'® 

The obvious struggle within the domestic airline industry over unbundling and price 
transparency is a conflict that presents an important “cross-over" issue between 
consumer protection and antitrust. For example, in eschewing true price transparency, 
airlines increasingly mask the all-in price of air travel, with two major adverse effects. 
First, lack of price transparency prevents consumers from efficient comparison- 
shopping of air travel offerings across multiple airlines - a hallmark of U.S. airline 
industry deregulation. A second consequence of the deterioration in price disclosure is 
that ancillary fees go largely undisciplined by market forces. Likewise, base fares are 
today not exposed to the full discipline of the marketplace and represent unreliable 
comparative benchmarks for consumers and regulators alike because some fares 
contain specific services that others do not. Arguably, to the extent that airlines are in 
a commodity business, it is to their advantage to attempt to differentiate themselves by 
making meaningful price comparisons difficult. 

The question for an antitrust investigation of a proposed merger of American and US 
Airways is whether the combination could dampen the merged carriers’ incentive to 
disclose ancillary fee information to consumers. If so, such an adverse outcome could 
represent a cognizable adverse effect of the merger. Arguably, as airlines have grown 
larger and more powerful relative to consumers through consolidation, carriers have 
increasingly been able to refuse to provide consumers with so-called ancillary services 
and associated fees information. This supports the notion that rivalry creates 
incentives for sellers to fully inform consumers about the pricing, quality and 
availability of their products. A loss of competition through merger therefore diminishes 
those incentives, particularly in cases such as American-US Airways where the 
combination results in extremely high levels of concentration. 

It will be important for the DOJ to determine if and how a merger of American and US 
Airways - a transaction that would create the largest airline in the U.S. - could alter 
the ability and incentive for the merged carrier to disclose ancillary fee information 
differently than before the merger. The mechanism for this may be that with fewer 
players in the market, the need for sellers to reach agreement on matters such as how 
to deal with baggage fees is minimized because it can be handled by the airlines 
“tacitly.” Curbing or preventing such behavior is one of the major purposes of the 
antitrust laws, particularly merger control. 


8 



54 


VIII. COORDINATED EFFECTS A BIG PROBLEM 

When there were eight network carriers, regulatory focus on route overlap and 
reduced competition in individual markets made sense. However, when the number of 
network competitors is cut in half, and headed for three, explicit or tacit agreements on 
market actions such as across-the-board fare or ancillary fee increases are made 
infinitely more achievable and take on far more importance than route overlaps. 
Furthermore, four network competitors since 2008, when radical industry consolidation 
began, have been able to dismiss in lockstep their best corporate customers' demands 
for ancillary fee information, e.g.. for checked bags. This is a clear sign that the market 
for commercial air transportation services is failing, and given this circumstance, how 
could prudent public policy suggest further consolidation of this industry? 

This concern about competitor agreements is called “coordinated effects” in the U.S. 
and “collective dominance” in the EU and has been at the core of U.S. merger policy 
for some time. In 1986, for example. Judge Richard Posner wrote that the “ultimate 
issue" in reviewing a merger under the antitrust laws is "whether the challenged 
acquisition is likely to hurt consumers, as by making it easier for the firms in a market 
to collude, expressly or tacitly, and thereby force price above or farther above the 
competitive level.”'® 

IX. THE ANTI-CONSUMER ELEPHANT IN THE ROOM 

A. lATA’s NDC Is An Agreement Among Horizontal Airline Competitors That 
Raises Significant Antitrust And Privacy Law Issues 

Mega U.S. and international airlines and their antitrust-immunized global alliances 
have used lATA as the vehicle to reach an agreement establishing a new industry- 
wide business model for the pricing and selling of air transportation services. This new 
model would apply to travel to and from, and within the United States, and in fact, air 
transportation services across the globe. 

This proposed new business model, agreed by lATA member airlines at a conference 
held on October 19, 2012 as Resolution 787, would negatively and significantly impact 
airline competition and would drive up airline prices for consumers.^® It is designed to 
terminate by agreement among airline competitors the current market-driven and 
transparent model for the pricing and sale of tickets, where airfares are published and 
publicly available for comparison-shopping and purchase by all consumers on a non- 
discriminatory basis. The airlines themselves have confirmed publicly that the current 
transparent airfare model has constrained their ability to raise airfares. 

This new business model would also violate the privacy rights of consumers. Under 
Resolution 787 the airlines have agreed among themselves that they have the right to 
demand that extraordinarily intrusive personal data about specific consumers be 
broadcast to all airlines that might offer service, even though consumers in most cases 
enter into a contract of carriage with just one of those airlines. Resolution 787 on its 
face (Section 3.1.1) explicitly says that before they quote prices for a consumer the 
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airlines have the right to demand from consumers personal information that "includes 
but is not limited to” the customer’s: name. age. marital status, nationality, contact 
details [including email address], frequent flyer numbers [on all carriers], prior 
shopping, purchase and travel history, and whether the purpose of the customer’s trip 
is business or leisure. Unless all NDC airlines were to adopt a common privacy policy, 
which is exceedingly unlikely, then consumer information would be sent to airlines 
prior to consumers having had the opportunity to review individual airlines’ privacy 
policies. 

B. The Details About NDC 

Because the proponent airlines of NDC and lATA chose to incorporate this new 
business model in an lATA Resolution as opposed to an lATA Recommended Practice, 
under lATA’s governing rules, this new business model is an agreement that is binding 
on all of the roughly 240 lATA-member airlines worldwide. As set forth in the preamble 
of this Resolution, all lATA airlines that choose to distribute “enhanced content” (an 
undefined term but overtly one that means when an “ancillary service” such as 
checked luggage or pre-reserved seating is sold along with the base fare) across 
“multiple channels” would be obliged to adhere to this new business model, and to do 
so both with respect to sales made by intermediaries (that is, travel agencies) and 
those made in their direct sales channels, such as via their websites. 

For carriers adopting NDC for particular markets, airfares and schedules would no 
longer be publicly filed and available on a non-discriminatory basis for any and all 
consumers to anonymously comparison shop and then purchase through 
intermediaries such as brick-and-mortar and online travel agencies, or via their 
websites. Instead, NDC airlines would create "unique” offers each time a particular 
consumer requested a fare for a specific route/date. The offers made by each airline 
would be “customized” based on personal details the airlines have agreed in 
Resolution 787 they will have the right to demand from consumers before quoting any 
prices. 

The personal information about each specific traveler the airlines have agreed among 
themselves that they will have the right to demand is quite detailed and intrusive, as 
explained above. Many of these items of sensitive personal information can be used 
very effectively to pinpoint, and extract higher prices from, those travelers who are 
likely to be less price elastic - such as business travelers and travelers whose 
shopping and travel history demonstrate they do not regard connecting services as 
viable substitutes for non-stop services on particular routes or do not consider 
alternate airports serving the same area as substitutes for one another. 

Importantly, the airline industry, and lATA in particular, has decried publicly what it 
describes as the “commoditization” of airline services caused by the low-fare search 
capabilities on-line and brick-and-mortar travel agencies have made available to 
consumers, capabilities that only work because of the current system of publicly 
available and transparent fares. And airlines have done so even as they 
acknowledged at the same time the benefits for consumers of the current system of 


10 



56 


fare transparency. For example, in July 2012, Tony Tyler, the Director General of lATA, 
just after the NDC project had been officially launched, stated as follows in an 
interview with Flight Global: 

“We’ve done a great Job of improving efficiency and bringing down costs, but 
we've handed that benefit straight to our customers,” Tyler says. “As soon as 
someone’s got a cost advantage, instead of charging the same price and 
making a bit of profit, they use it to undercut their competitors and hand the 
value straight to passengers or cargo shippers - and you’ve got to ask why? I 
think one of the reasons is that the way we sell our product forces us to 
commoditize ourselves. 

On other occasions as well, airlines have confirmed publicly that this fare transparency 
and efficient comparison shopping have sharpened price competition among airlines 
on competitive routes and have forced them to keep their prices low, lest they lose 
sales to airlines offering more attractive published fares to consumers. 

The current distribution system has indeed been responsible for an unprecedented 
degree of comparison-shopping opportunities for air travelers, who can, with just a few 
clicks of a mouse, learn in seconds the best priced options on any carrier for their 
journey. 

It might be proper for individual airlines, at least those not holding a dominant position, 
to unilaterally adopt and pursue distribution business model changes that increased 
consumer search costs and otherwise undermined the current fare transparency they 
admit has been a source of significant competitive pricing pressure. However, BTC 
firmly believes that horizontal competitors (and indeed nearly the entire airline 
industry) banding together to jointly adopt such a new business model by express 
agreement crosses the line. In short, BTC believes that NDC is an agreement among 
competitors that has the purpose and will have the effect of stabilizing or raising prices 
and thus violates U.S. antitrust laws. 

BTC also submits that any ticket distribution system that, like NDC, requires 
consumers to surrender the types of personally identifiable information spelled out at 
Section 3.1.1 for the privilege of being quoted a price for travel between points A and 
B is a flagrant violation of consumers’ elementary rights to privacy.^^ The processing of 
these personal details is not for a legitimate purpose but rather to allow airlines to 
engage in acutely targeted price discrimination that extracts higher fares from those 
judged to be less price-sensitive. Further, the data enumerated by the Resolution is 
excessive in relation to the purpose of quoting airfares for consumers. Airlines, of 
course, have been quoting prices to consumers for decades and have never before 
demanded these intrusive details as a condition for being told what the costs of travel 
would be. In addition, BTC strongly holds the view that none of a person’s age, marital 
status, frequent flyer membership, nationality, shopping, travel and purchase history 
and whether the purpose of a trip is business or leisure can be a proper basis for price 
discrimination by an airline. 
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For example. BTC is convinced that no reasonable person would suggest that it fair or 
defensible to charge someone 40 years of age more, or less, than someone who is 50. 
And BTC would strenuously object to any suggestion that those who are married can 
be favored or penalized in terms of prices relative to those consumers who are not. 
especially given that a large sector of the American public cannot legally get married. 

lATA has stated publicly that testing and adoption of NDC will begin early this year. 
Thus. NDC may pose an imminent threat of higher prices for consumers of air travel 
as the competitive discipline that flows from the current regime of published, visible 
and easily comparable air prices is supplanted with one based on the ultimate in fare 
shrouding. Under NDC. consumers would be unable to conveniently and easily test 
what the “market price" for their trips should be as every fare would be “unique" to 
particular travelers. And consumers could not be confident that they were being 
quoted offers that were the best deal for them, or even a good one. And NDC will soon 
violate consumers' rights to privacy on an unprecedented scale. 

C. The Consumer Privacy, Pricing and Cost Impacts of NDC 

If implemented. NDC would infringe upon consumers’ data privacy rights and 
expectations in unprecedented ways and to extreme levels. Using consumers’ data to 
price discriminate and structurally divide markets, joined up with the elimination of 
publically available fares, rules, and schedules, would kill off market disciplining forces 
and enable prices to rise throughout the entire aviation system. Adding insult to injury, 
all manner of new costs will befall the travel distribution system including travel 
agencies having to pay for access to airfare, ancillary fee and bundled content. These 
costs would then be transferred onto the backs of consumers and corporate travel 
departments in the form of higher transaction or service fees. 

D. How lATA Tells The Story 

lATA’s well-oiled public relations machine is a clever operation; maybe too clever. This 
is how the organization brought the NDC proposal to the marketplace. 

lATA: 


1. developed rationale and generated support among airline-members for NDC 
as an lATA strategic priority and solution to a problem of commoditized pricing 
that cannot easily be solved by individual airlines in a transparent and 
competitive marketplace, but that can be remedied through agreement by a 
group of horizontal competitors; 

2. ensured that only airlines would participate in new business-model strategic 
planning for close to a year before some, but not all, industry stakeholders were 
convened in July 2012 in Geneva to be informed of the new “direction" the 
world’s airlines were headed in; 

3. powered forward with world’s most influential airlines and alliances to ensure 
momentum and initial success in the major global markets; 
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4. secured a Binding Resolution in October 2012 with 238 yeas and 2 
abstentions; 

5. labeled NDC as a technical standard when it is really a new industry-wide 
business model; 

6. advertised that personal information would be requested only on an opt-in 
basis while being silent about non-consent resulting in significant negative 
consequences for consumers; 

7. described personalization and customization as the ultimate in transparency 
when in fact the objective is price opacity; 

8. declared that consumers are demanding personalization when in fact they 
have been demanding that transparency and comparison shopping be restored; 
and 

9. failed to mention massive new costs that will be ultimately transferred to 
consumers. 

E. The Nexus Between This Merger And NDC 

Importantly, the proposed American/US Airways merger, if sanctioned by Washington, 
would increase the chances of success of lATA's new business model by orders-of- 
magnitude. Why? US Airways has been a long-time competitive outlier and maverick 
in content distribution matters. 

For example, in 2000 and 2001 when only airline-owned Orbitz had access to airlines’ 
web fares, US Airways was the first to break ranks and offer them to travel agencies 
and their corporate clients. Likewise, in 2006 when American Airlines took the industry 
to the brink of airfare content collapse, US Airways was a significant early-mover 
participant in full-content agreements averting a calamity for corporate travel programs 
and individual consumers alike. 

If American Airlines, a full supporter of NDC, were to swallow maverick US Airways, 
then the chances that a competitively relevant competitor, in the world’s most 
important aviation market, would reject this over-the-top anti-competitive and anti- 
consumer lATA initiative, would be dangerously diminished. This represents the uber 
manifestation of the coordinated-effects antitrust problem cited above, i.e. competitors 
pursuing a market-structure change implicitly understand that they should cooperate, 
including LCCs that would benefit from rising prices without directly participating. 

X. THE REMEDIES 

A. Block NDC 

Given the obvious anti-competitive effects of NDC, and the unprecedented invasion of 
privacy it would inflict on all consumers, upon receipt of lATA’s application for approval 
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of Resolution 787, DOT should deny approval of it. 

B. Investigate NDC 

DOJ should serve lATA, and the airline members of lATA who have been 
spearheading the NDC scheme with a civil investigative demand (CID) to discover 
documentation and compel testimony regarding the purpose and objectives of NDC 
and the process by which horizontal competitors reached a Binding Resolution on a 
new industry-wide business model. 

C. Increase Consumer Protections 

In order to address price transparency problems resulting from an imbalance in market 
power between airlines and consumers, and to address the complete absence of any 
private right of action for consumers when airlines fail to make clear and timely 
disclosure of the all-in price of travel, Congress might consider the efficacy of a 
minimum set of national consumer protections, enforceable at the state level, to 
protect consumers while avoiding burdening airlines with a patchwork of consumer 
laws. 

XI. CONCLUSION 

Whether it is fighting DOT rule makings or boldly proposing NDC, there is a full- 
throated airline assault on price transparency. The past two mega-airline mergers 
were justified on the pricing transparency and discipline provided by the online travel 
agencies and other third party distributors. Now through NDC, airlines are jointly 
seeking to kill off transparency and comparison-shopping - this at a time when they 
are needed more than ever as we have gone since 2008 from 6 network carriers to 5, 
then to 4 and now potentially to 3. 

Congress needs to keep its guard up, and intervene as necessary, before consumers 
are really harmed. 


' The White Paper, which has been sent to the U.S. Department of Justice (DOJ), indicates that a 
merger between Dand American couid: substantiaiiy reduce competition on a number of routes, create 
regional strongholds at key airports across the country, and starve smaller communities of important air 
service. (August 2012), available http :/'./vvww. bus! nesstraveicoaiitiQn.cQm/press-rQom/2Q12/auqust"8 — 
aai--j 5 tc-white,M 

^ The Wall Street Journal - U.S. Likely to Clear Airline Deal (February 10, 2013) available 

http:;;oniine.wsi.com,-'article/SB1 000142412788732351 180457829S221635366486,htmi 

^ U.S. DEPARTMENT OE JUSTICE AND EEDERAL TRADE COMMISSION, HORIZONTAL MERGER 
GUIDELINES (GUIDELINES), §11 (August 2010), available 
http://www.justice.gov/atr/public/guidelines/hmg-2010.pdf 

^ Id. 

® Eor sure, a combined American Airlines and US Airways would have a bigger competitive footprint to 
compete with Delta and United Continental, but that’s the logic that has brought us to four network 
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carriers, and if you continue to extend the logic the U S. would be down to two closed network-carrier 
systems pretty soon, after one of these mammoth groupings acquires Alaska Airlines, JetBlue Airways 
and Frontier Airlines. What’s more, US Airways and American Airlines are not failing firms. The former is 
enjoying record profits while that latter is about to exit bankruptcy reorganization with billions of dollars 
in cash, lower operating costs and new aircraft on order. 

® History of Airline Bankruptcies, FOXBUSINESS.COM, November 29, 201 1 , 
http :/AAAVw.foxbusiness. com/travel/201 1/1 1/29/history-us-airline-bankruptcies/ 

^ Keith L. Alexander, US Airways To Merge, Move Base To Arizona, WASHINGTONPOST.COM, May 
20, 2005, http://www.washingtonpost.eom/wp-dyn/content/article/2005/05/19/AR2005051901972.html 

® U.S. Department of Justice, Statement of the Department of Justice's Antitrust Division on its Decision 
to Close its Investigation of the Merger of Delta Air Lines Inc. and Northwest Airlines Corporation, 
October 29, 2008, available at http://www.justice.gov/atr/public/press_releases/2008/238849.htm. 

^ See, e.g., David Gillen, et al., Airlines Cost Structure and Policy Implications, 24 J. TRANSP. ECON. 
AND POL’Y 9 (1990); Michael Creel and Montserat Farell, Economies of Scale in the US Airline Industry 
After Deregulation: a Fourier Series Approximation, 37 TRANSP. RES. PART E 321 , 332 (2001); W. M. 
Swan, Airline Route Developments: A Review of History, 8 J. AIR TRANSP. MGMT. 349 (2002). See 
also Subal C. Kumbhakar, A Reexamination of Returns to Scale, Density and Technical Progress in U.S. 
Airlines, 57 S. ECON. J. 428, 439 (1990) and Leonardo J. Basso and Sergio R. Jara-Diaz, 

Distinguishing Multiproduct Economies of Scale from Economies of Density on a Fixed-Size Transport 
Network, 6 NETWORK & SPATIAL ECON. 149 (2006). Regarding the balance of market power and 
efficiencies effects, see e.g., E. Han Kim and Vijay Singal, Mergers and Market Power: Evidence from 
the Airline Industry, 83 AM. ECON. REV. 549 (1993). 

Perhaps the best example of the imperative for merging parties to show significant efficiencies in the 
presence of high market concentration is Federal Trade Commission v. H.J. Heinz Co., 246 F.3d 708 
(D.C.Cir. 2001). 

See, e.g., Smisek Apologizes For United's Technological, Operational Missteps, THEBEAT. TRAVEL, 
July 26, 2012, http://www.thebeat.travel/post/2012/07/26/Smisek-Apologizes-United-Missteps.aspx; 
Massive Integration Issues Continue to Affect United, PREMEIRTRAVELSERVICES.COM, April 13, 
2012, http://premieretravelservices.blogspot.eom/2012/04/massive-integration-issues-continue-to.html; 
Jim Glab, United: Systems integration stilt causing some delays, problems, 
EXECUTIVETRAVELMAGAZINE.COM, April 27, 2012, 

http://www.executivetravelmagazine.com/blogs/air-travel-news/201 2/4/27/united-systems- integration- 
still-causing-somedelays-problems; United exec: Airline halfway through integration with Continental, 
BIZJOURNALS.COM, March 13, 2012, http://www.bizjournals.eom/denver/news/2012/03/13/united- 
exec-airline-halfway-through.html; United Airlines Faces Delays After Systems Merger: IT difficulties 
cause kiosk malfunction, traveler setbacks, INVESTORPLACE.COM, March 5, 2012, 
http://www.investorplace.eom/2012/03/united-airlines-faces-delays- after-systems-merger/; Linda 
Rosencrance, No Smooth Takeoff for US Airways IT Conversion: Integration of reservation systems with 
America West blamed for delays, COMPUTERWORLD.COM, April 2, 2007, 

http://www.computerworld.eom/s/article/287874/No_Smooth_Takeoff_for_US_Airways_IT_Conversion; 
and Jad Mouawad, Delta-Northwest Merger’s Long and Complex Path, NYTIMES.COM, May 18, 201 1 , 
http://www-nvtimes.com/2Q1 1/05/1 9/business/19ajr,htmi?paaew3nted=ali . 

In 2008, when Congress held hearings about the then proposed Delta Air Lines - Northwest Airlines 
merger, Doug Steenland, CEO of Northwest, and Richard Anderson CEO of Delta, made all manner of 
projections and promises about how and when the merger would produce cost-reduction and revenue 
synergies, new efficiencies, better customer service and innovations while not abandoning routes, 
downsizing hub airports, withdrawing or degrading service to small and mid-size communities or 
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gouging consumers in monopoly markets. Indeed, Steenland went so fare as to argue that it would be 
virtually impossible to raise prices. 

U.S. Department of Justice, Department of Justice and Several States Will Sue to Stop United Airlines 
from Acquiring US Airways: Deal Would Result in Higher Air Fares for Businesses and Millions of 
Consumers, July 27, 2001, http:/ /’ vvww.iustice.gov /o pa/pr/2Q0 1 /Juiv/361at, ht m . 

GUIDELINES, supra note 7, at §1 1 . 

GUIDELINES, supra note 7, at §12. 

We note that price transparency Is also essential for antitrust enforcers to accurately evaluate the 
competitive effects of mergers and conduct-based issues. This ranges from defining relevant markets to 
determining a merger’s effect on quality and choice. 

U.S. DOT Needs To Evaluate Airline Industry Consolidation: Is Proposed US Airways - American 
Airlines Merger Cause For Concern? BUSINESSTRAVELCOALITION.COM, April 22, 2012, available at 
http://businesstravelcoalition.com/press-room/2012/april-22 — us-dot-needs-to.html. 

The same is true for concerns over extended tarmac delays. 

Hospital Corp. Of America v. FTC, 807 F. 2d 1381, 1386 (7th Clr. 1986). See also FTC v. H.J. Heinz, 
246 F.3d 708 (D.C. Cir. 2001)("Merger law 'rests upon the theory that, where rivals are few, firms will be 
able to coordinate their behavior, either by overt collusion or implicit understanding, in order to restrict 
output and achieve profits above a competitive level.") (quoting FTC v. PPG Indus., 798 F.2d 1500, 

1503 (D.C. Cir. 1986.) 

Binding Resolution 787 is appended to this testimony. 

Flight G/oba/-Tony Tyler, lATA available (Feb. 2013) available 
http://www.flightglobal.com/interviews/tony-tyler/the-interview/ 

See supra note 20 
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The Proposed Merger of US Ainvays and American Airlines: 
r/ie Rush to Closed Airline Systents 
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Diana L Moss and Kevin Mitchell' 


Executive Summary 

Should US Airways make a bid for American Airlines, currently in bankruptcy 
proceedings, the deal could present a conundrum for antitrust authorities The transaction 
would create the largest domestic airline, reducing the number of legacy mega-carriers to 
three - Delta Air Lines (Delta), United Continental, and US Airways-American Airlines 
(US Airways-American). This consolidation would occur against an industry backdrop 
marked by a dwindling fringe of low-cost carriers (LCCs) and growing questions as to 
whether legacy look-alike Southwest Airlines-AirTran Airways (Southwest) exerts any 
significant competitive discipline in the industry The merger could therefore hasten a 
troubling metamorphosis of the domestic airline industry from one in which hub airports 
were designed to accommodate multiple, competing airlines to a few large, closed 
systems that are virtually impermeable to competition and create a hostile environment in 
which LCCs and regional airlines have difficulty thriving and expanding 

This White Paper, produced jointly by the American Antitrust Institute (AAI) and 
Business Travel Coalition (BTC), asks: What competitive issues should be the focus of 
antitrust investigators in reviewing the proposed merger of US Airways and .American? 
The paper takes the po.sition that a U S Department of Justice (DOJ) investigation into 
the proposed merger of US Airways and American should be informed by mounting 


' Diana Moss i.s Vice President and Director. Amcneiin Aniilnisi Insliliile (AAI) and Kevin Milchcll is 
Chairman. Uusines.s Travel Coalition (BTC ) ITie AAI is an independent Washington D C -bn.sed non-pmlil 
education, research, and advooaev- organi/alioil AAl'a mission is to increase the role of competition, 
ensure that competition works in the interests of consumers, and challenge abuses of conceniraled 
economic power in the Amcnciin and world economies See www.anlilnislinstilule.org for more 
information fhis While Paper has been approved for publicalion by the AAI Hoard of Directors BTC is all 
advocacy organi/ation dedicated lo interpreting indusiry and govemiiiail policies and praclices and 
pnividing a plalform for ihe managed-travel eommiinily to mlluence issues of strategic imporlance lo Iheir 
organiiialions B I'C represents llie inlorcsls of the managed travel community in Washingtmi and Brussels 
and w illim the travel indusiry See busmesstravelcoalition com for more infonnatioii 
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evidence on the effects of previous airline mergers, namely Delta-Northwest and United- 
Continental. The White Paper presents a brief analysis of these combinations and 
highlights a number of preliminary observations that deserve a more in-depth look. These 
range from the effects of previous mergers on creating costly post-merger integration 
problems, substantially reducing rivalry on important routes, producing above-average 
fare increases, and driving traffic to major hubs and away from smaller communities. 

The White Paper continues on to evaluate key competitive issues raised by the proposed 
merger of US Airways and American that deserve some attention in an antitrust 
investigation. One is the expected outcome - similar to previous legacy mergers - that 
the proposed combination could eliminate competition on a number of important overlap 
routes, creating very high levels of concentration and potential harm to consumers. The 
risk that the proposed merger could adversely affect small communities through reduced 
levels of, or lower quality, air service is also worth a close look. Another observation is 
that the merger is unlikely to be one of complementary networks (as might be argued) 
and could instead create regional strongholds and solidify US Airways- American’s 
control over key airports. Any arguments that the merger is necessary to create another 
“equal-size” competitor to the existing Big 3 systems are also not compelling. The 
analysis concludes by examining the potential effect of the merger on buyer market 
power and disclosure of information regarding ancillary service fees. 

The joint AAI/BTC White Paper offers a number of concluding observations and 
recommendations. Among them is that our analysis of the US Airways-American merger 
- coupled with potential warning signs from previous legacy mergers - indicates that 
there may be enough smoke surrounding the proposed combination to indicate a potential 
fire. The merging parties therefore bear a heavy burden is demonstrating that their merger 
would not be harmful to competition and consumers. 
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I. Introduction 

In the last several years, the U.S. airline industry has experienced both long-standing and 
novel challenges - fuel price volatility, limits to organic growth, pressures to expand 
globally, and slowing demand for air travel.^ Both legacy airlines and LCCs have 
responded to these developments with bankruptcies, reorganizations, spin-offs, and new 
pricing strategies. Consolidation among airlines is perhaps the most commonly applied 
remedy for what persists in ailing the domestic airline industry. There have been six 
major mergers in recent years: US Airways and America West Airlines (2005), Delta Air 
Lines and Northwest Airlines (2008), Republic Airlines and Midwest Airlines (2009), 
Republic Airlines and Frontier Airlines (2009), and United Airlines and Continental 
Airlines (2010). In 2011, Southwest Airlines and AirTran Airways merged in the first 
major transaction involving LCCs. All six deals went through, unchallenged by federal 
antitrust authorities. 

In April 2012, US Airways announced a move to take over American Airlines, currently 
in bankruptcy proceedings.^ The merger would combine the fourth (American) and fifth 
(US Airways) largest airlines nationally, making US Airways-American the largest U.S. 
carrier with a combined share of over 20 percent, followed by Southwest with 18 percent. 
United Continental with 17 percent, and Delta with 16 percent.'* The Big 4 would 
therefore control over 70 percent of the national market. The dwindling stock of LCCs 
after maverick AirTran was eliminated by Southwest consists of JetBlue, Frontier, and 
Spirit Airlines.’ Not counting the merged Southwest, LCCs shares total less than 10 
percent, with modest growth since 2007.'’ 

A US Airways-American merger could present a conundrum for U.S. antitrust 
authorities. One challenge will be to fend off the argument that the merger cannot harm 
competition and consumers because American - currently in bankruptcy proceedings - 
would likely fail and exit the market anyway. Another is the claim that the merger is 
necessary because it would enable a newly merged American to compete with the two 
existing legacy behemoths, Della and United Continental, that have been created from 


^ See, c.g., Severin Borciisteiii, H'hy U.S. Airlines Need to Adapt to a Slow~Gro\vth Future., 
nT.OOMnRRG.COM, June 3, 2012, hUp://vv\v\v.‘hloomberg.com/nevvs/2012-06‘03/vvhy-u-s-airlines-need-l()- 
adapt-to-a-slow-gro'wdh-futui'e.htinl. 

^ US Airways makes move Lo lake over American, cnSNFAVS.CO^f, April 20, 2012, 
hllp:/Av\\wv.ebsncws. com/8301 -505 144_162-57417634/us-ainvays-makcs-movc-to-takc-ovcr-amcrieaii/. 

'' U.S. Deparlmenl of TransporLalion, Bureau of Transportation Statistics, Domestic Market Share: May 
2011 April 2012, available at liTtp://^^^’\v.traiistats.bts.go\7. Shares ai'c measured by revenue passenger- 
miles. 

’ Sun Counliy, Virgin America, and Allegiant also provide some competitive discipline typical of LCCs. 

U.S. Deparlmenl of TransporLalion, Bureau of Transportation Statistics, Carrier Snapshots, available at 
hllp://w\\wv.translats.bls.gov/carricrs.as^. Data from 2007 and 2012 (as of March 2012) for Frontier and 
JetBlue (data not reported for Spirit). 
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previous mergers, as well as the recent Southwest- AirTran combination. Yet another 
troubling question is whether the proposed merger could even be disallowed if all recent 
transactions were allowed to go through. 

With the number of legacy carriers down to two, plus the legacy look-alike Southwest, 
the proposed merger would change the landscape of the airline industry in some expected 
and novel ways. For example, it is clear that - similar to previous mergers - some 
markets would be dominated by the merged carrier, while others would display the major 
features of an oligopoly, i.e., few, interdependent sellers. In concentrated oligopoly 
markets, small fringe competitors such as LCCs and regional carriers are less likely to 
effectively discipline the pricing of the resulting four powerful systems, or they may walk 
away from the opportunity to gain market share by going along with the higher prices 
that often accompany diminished competition. 

Equally concerning is that the proposed merger could be the capstone event that 
transforms the industry into a fundamentally different one from what we have known. In 
the wake of antitrust and aviation policies that have encouraged the formation of fortress 
hubs, new entry at hub airports is now exceedingly difficult. And the entry that does 
occur is likely to provide weak, if not ineffective competition. Moreover, secondary 
airports in major metropolitan areas - heralded as providing competitive discipline for 
legacy-dominated hubs - do not exist in sufficient numbers to rescue all consumers 
adversely affected by previous mergers. More important, many secondary airports are 
themselves becoming dominated by the largest of the former LCCs, Southwest, The 
result has been the metamorphosis of an industry in which hubs were designed to be open 
access facilities at which multiple, competing airlines provided service, to only a few 
mammoth, closed systems that are virtually impermeable to competition and provide a 
hostile environment in which LCCs and regional airlines have difficulty thriving and 
expanding. 

This White Paper, produced jointly by the AAI and BTC, frames the major competitive 
issues that should garner attention in an antitrust investigation of the proposed merger of 
US Airways and American. This analysis is based solely on publicly available 
information and is informed in part by analysis of previous mergers of legacy airlines, 
including Delta-Northwest and United-Continental. While we do not make a 
recommendation as to the legality of the proposed merger, we raise important questions 
that deserve investigation before a decision is made. 

Section II of the White Paper proceeds to examine major features of airline mergers over 
the last decade. Section III analyzes pre- to post-merger effects of the Delta-Northwest 
and United-Continental mergers using data on fares and service levels on hub-to-hub 
routes. Section IV analyzes the proposed US Airways-American merger, including 
elimination of competition on overlap routes and pricing patterns, and suggests key issues 
for antitrust review. Section V concludes with observations and recommendations 
regarding the proposed merger and competition in the U.S. airline industry. 
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n. Major Themes from Recent Airline Mergers 

Airline mergers in the last decade raise a number of recurrent themes and issues, ranging 
from the implications of acquisitions of bankrupt carriers, the perceived need to expand 
and reconfigure networks in order to compete globally, and efficiency justifications for 
consolidation. These factors, among others, are important to consider in an analysis of a 
US Airways-American merger. 

A. Bankruptcy as “Business as Usual” or Imminent Failure of 
American? 

Airline mergers are generally reviewed by the DOJ and the U.S. Department of 
Transportation (DOT). The DOJ has authority to block a merger even if it is approved by 
the DOT. The “failing firm” defense under the Department of Justice/Federal Trade 
Commission (FTC) Horizontal Merger Guidelines (Guidelines) provides a safe 
harbor if “. ..a merger [is] not likely to enhance market power if imminent failure. . .of one 
of the merging firms would cause the assets of that firm to exit the relevant market.”’ 
‘Tmminenf’ failure of a firm under the GUIDELINES is defined by specific criteria, 
including: the inability of a failing firm to meet its financial obligations in the near future 
or to reorganize successfully in Chapter 1 1, and a demonstration of good-faith efforts to 
garner offers that would keep the firm's assets in the market.* 

Based on the Guidelines’ criteria, it is clear that the failure of American is not imminent, 
even though American is in bankruptcy. Indeed, there are few examples of major U.S. 
airlines not emerging successfully from bankruptcy. For example, Trans World Airlines 
declared bankruptcy on three separate occasions over almost a decade.'’ The carrier’s 
final bankruptcy filing in 2001 ended in a merger with American. Similarly, the 
bankruptcy of America West resulted in a merger with US Airways in 2005, a deal that 
went unchallenged by the DOJ.'” 

Other major carriers have declared and successfully emerged from bankruptcy on 
numerous occasions." This lends some support to the notion that bankruptcy has become 
something of a “business as usual” condition unique to the highly cyclical airline industry 
whereby the firm remains a viable economic entity. What features of airlines make it 
more probable that they will emerge from bankruptcy? Among the factors that could 


' U.S. DEP.ARTMr.NT OF .IlJSTICF. AND FF.DFR AT. TR.ADE COMMISSION, HORIZONTAFMFRGF.R GF'TDFT.INFS 
(Guidelines). §11 (August 2010), auo/7r//)/ehttp://www.justice.gov/ati'/public/guideliiies/linig-2010.pdf. 

^ Id. 

llistoiy of Aii'line Baiikiuptcies, foxbusiness.com, November 29, 2011, 
hLLp://vv\vvv.roxbLisi'ness.coTn/lravel/20) 1/1 l/29/hisk)ry-us-airline-bankruplcies/. 

Keith T,. Alexander, US AirM>ays To Merge, Move Base To Arizona, w.ASHlNtt’l'ON POST. COM, May 20, 
2005, http ://wmv.wasliingtonpost.com/wp-dyn/content/article/2005/05/l 9/AR200505 1 90 1 972.html. 

Histfjrically , some smaller carriers that have declared bankruptcy have not emerged successfully . 
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account for successful emergence are: valuable assets in aircraft, landing and takeoff 
slots, and highly specialized and experienced personnel. While this White Paper does not 
explore American’s financial future, and assumes its eventual emergence from Chapter 
1 1, it is nonetheless a key issue in evaluating the US Airways- American transaction. 

Aside from the fundamental question of whether airlines are viable candidates for the 
failing firm defense in merger cases, there may be incentive issues that put antitrust law 
at odds with bankruptcy law. For example, the obligation to look for the least 
anticompetitive buyer under the failing firm defense conflicts rather diametrically with 
bankruptcy law, where the court's objective is to protect creditors. Indeed, in many 
bankruptcy situations, the most anticompetitive buyer is likely to be the high bidder with 
deep pockets and substantial market power, with the greatest potential for achieving 
monopoly rents through the exercise of such market power. This, combined with a fore- 
shortened waiting period as compared with antitrust's premerger notification process, 
creates a forum-shopping incentive, such that some firms see bankruptcy as a means to 
accomplish an anticompetitive merger. It is interesting to note that recent reports indicate 
that US Airways wants to complete its acquisition before American exits bankruptcy, 
while American's CEO has strong personal financial incentives to bring his company out 
of bankruptcy as an independent firm.'^ 

In light of the foregoing concerns, the failing firm defense for airline mergers should be 
viewed with some skepticism. It is important to note that the DOJ is not precluded from 
later challenging an anticompetitive acquisition that was approved by the bankruptcy 
court, although judicial efficiency would be enhanced if such a challenge could be made 
prior to the bankruptcy sale’s completion. While a merger has been attacked in federal 
court outside of a simultaneous bankruptcy proceeding, we have not found an example of 
a banlouptcy sale later being challenged. This is not to suggest that bankruptcy courts do 
not recognize the potential antitrust consequences of a bid for assets or firms in 
bankruptcy, which seems to imply that they are aware that a sale can be unwound even 
after approval.’’ Consistent with this, the antitrust agencies seem to avoid appearing in 
bankruptcy court to contest a sale, preferring to preserve their opportunity to proceed 
outside of bankruptcy.’* If DOJ decides to challenge the US Airways-American 
transaction, it can do so via the injunction route in federal court, notwithstanding 
American's banlouptcy proceeding. 


Andrew Ross Sorkin, Americun Airlines amt US Airways Dance Aroiwd a Merger, NYTIMKS.COM, July 9, 
2012, littp://dealbook.iiytiiiies. com/201 2/07/09/american-and-us-airways-daiice-around-a-iiierger/. 

£'..y.,/«rebmaiicial News Network, Inc., 126 B.R. 152(S.D.N.Y. 1991). 

’ '' Thus, in the Comdisco case, the bankruptcy court stayed the sale proceeding pending tlic resolution on 
the preliminaiy injunction motion in a concurrent district court challenge. See In re Comdisco Inc.. (Bankr. 
D.D.C. 2001) (Sungard/Comdisco merger). 
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B. Too Big for Cost Savings? 

Claimed efficiencies from airline mergers can be a powerful defense for an otherwise 
anticompetitive merger. After a six-month investigation into the Delta-Northwest 
transaction, for example, the DOJ concluded that the merger “is likely to produce 
substantial and credible efficiencies that will benefit U.S. consumers and is not likely to 
substantially lessen competition.”'" The agency counted as efficiencies those relating to 
cost savings in airport operations, information technology, supply chain economics, fleet 
optimization, and service improvements related to combining complementary networks. 

Merger-related cost savings are a controversial subject. The economic literature has 
hosted an ongoing debate over issues relating to the tension between network size versus 
economies of scale and density, and efficiencies versus market power effects. This 
includes empirical economic work showing that efficiencies dwindle as networks 
increase in size and the effects of increased “hubbing” on congestion and costs.'*’ As 
mergers become larger, the bar is raised on carriers to demonstrate to the DOJ that 
claimed efficiencies are substantial enough to overcome correspondingly large 
anticompetitive effects."' 

An increasingly important factor in the efficiencies debate is post-merger integration. It is 
now clear that integration of major airlines presents major hurdles. Protracted and 
unwieldy system integration scenarios can impose costs on the merged company that are 
passed on to customers in the form of inconvenience, flight delays, and even litigation 
involving contested issues. For example, US Airways-America West, Delta-Northwest, 
and United-Continental all experienced system integration problems,'* ranging from 


" U.S. Department of Justiee, Statement of the Depanment of Justice's Antitrust Division on its Decision to 
Close its Investigation of the Merger of Delta Air Lines Inc. and Northwest Ahiines Corporation. October 
29, 2008, available al hLtp://\vvv\v.jLisiice.gov/atr/pubIic/press_releases/2008/238849.hlm. 

See, e.g,, David Gillen, et a\., Airlines Cost Structure atici Policy Implications, 24 J. TlLVNSl*. ECON. AND 
POL'Y 9 (1990); Michael Creel and Montscrat harcll. Economies of Scale in the VS Airline Indus tty AJier 
Deregulation: a Fourier Series Approximation, 37 Tk.VNSI*. Rls. P,\iri'E 321, 332 (2001); W. M. Swan, 
Airline Route Developments: A Revieyr of History, 8 J. AirTr.aNSP. Mgmt. 349 (2002). See also Subal C. 
Kumbhakar, A Reexamination of Returns to Scale. Density and Technical Progress in U.S. Airlines, 57 S. 
Econ. j. 428, 439 (1990) and T.eonardo J. Basso and Sergio R. .tara-Diaz, Distinguishing Multiproduct 
Economies of Scale from Economies of Density^ on a Fixed-Size Transport Network, 6 NETWORK & 

Sp.4TI.4L Econ. 149 (2006). Regarding the balance of market power and efficiencies effects, see e.g., E. 
llan Kim and Vijay Singal. Mergers and Market Power: Evidence from the Airline. Industry , 83 Am. Econ. 
Rev. 549 (1993). ' 

' ' Perhaps the best example of the imperative for merging parties to show significant efficiencies in the 
presence of high market concentration is Federal Trade Commissitm v. H..T. Hein/ Co., 246 F.3d 708 (D.C. 
Cir. 2001). 

' * See, e.g., Sniisck Apologizes For United's Technological, Operational Missteps, THEBE.4T. TRAVEL, July 
26, 20 1 2, hLtp;//vvwvv.thebeat.lravel/posL/2012/07/26/Smisek-Apologi/es-l Jniled-MissLeps.aspx; Massive 
Integration Issues Continue to Affect United, PREMEIRTRAV'ELSERVICES.COM, April 13, 2012, 
http://premieretravelsen4ces.blogspot.coni/2012/04/massive-integration-issues-cotitintie-to.htinl; Jim Glab, 
United: Systems integration still causing .some delays, problems, EXECt.'TIVETRAVET.MAO.AZINE.COM, April 
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integrating computer systems, combining frequent flier programs, meshing work forces 
(particularly unionized employees), to problems with “cockpit standardization.” Indeed, 
at the time of this writing, US Airways still has not produced a single pilot seniority list 
following its merger with America West in 2005.'^ 

Based on accumulating evidence that post-merger integration problems are signiflcant, 
there is a case to be made that future airline mergers could follow suit. Moreover, the 
costs associated with integration are probably underestimated when the merger is 
proposed and can skew an analysis of efficiencies benefits. One way to correct for this is 
for antitrust enforcers to discount the magnitude of claimed efficiencies at the time of 
merger review. This is an especially important consideration in light of the Guidelines 
inherent balancing of anticompetitive effects against claimed efficiencies. 

Advocates of airline mergers will undoubtedly cite recent improved financial 
performance as evidence that mergers have proved up the cost savings. Before such 
claims are accepted, however, it is important to note that high profits may indicate any 
number of developments. One is that carriers have in fact realized claimed efficiencies. 
Alternatively, higher profits may be the result of higher fares achieved through the 
exercise of market power. A thorough post-mortem analysis of airline efficiencies that 
disaggregates these, and other potential merger-related reasons for higher post-merger 
profits, is badly needed. Such an analysis would also account for how successive airline 
mergers increase the probability that the merged carrier can externalize integration 
problems to captive customers without facing the threat of lost market share from 
defections to a dwindling number of rivals. 

C. What Mergers are Unlikely to Raise Antitrust Enforcement Obstacles? 

One of the few examples of a merger that failed to obtain antitrust clearance is United-US 
Airways (2000-2001). In that case, the DOJ's major concerns centered on loss of choice, 
potentially higher fares, and lower quality of service. The merger would have yielded a 
monopoly or duopoly on nonstop service on over 30 routes and “solidify[ied] control” by 
the merging airlines over major connecting hubs for east coast traffic.^^ The DOJ rejected 


27, 2012. littp://mvw.executivetravelmagaziiie.com/blogs/air-travel-news/2012/4/27/united-sy stems- 
inLegralit)n-sLin-causing-somedelavs-pr()blems; United exec: Airline halfway through integration with 
Continental, Bizjournals.com, March 13, 2012, 

http :/Avwn,v,bizjomnals.coin/denYer/ne\vs/201 2/03/1 3/uiiited-exec-aiiiine-halfway -through.html; United 
Airlines Faces Delays After Systems Merger: IT difficulties cause kiosk malfunction, traveler setbacks, 
INVEST0RPLACE.COM, Mai'ch 5, 2012, http://w\w.investorplace.com/2012/03/iinited-aiiiines-faces-delays- 
after-systems-merger/; Linda Rosencrance, No Smooth Takeoff for US Air^vays IT Conversion: Inlegralion 
of reservation systems with America West blamed for delays. COMPliTERWORLD.COM, April 2, 2007, 
http://\vwAv.compiiteivvoiid.com/s/ai1icle/287874/No_Smooth_Takeoff_for_US_Airw'ays_rr_ConYersion; 
and Jad Mouaw-ad, Defla-Nonhwest Merger’s Long and Complex Tath.. NYTlMES.COM, May 18, 201 1, 
hup ://vvwvv. nylimes.com/20l I /OS/l 9/bLisiness/l9air.hlinl?page\vanled=an. 

Teixy Maxon, .American Airlines-US Airways Merger: Questions and Answers. DALLASXEWS.COM, April 
20, 20 1 2, hUp://avialionblog.danasne\vs.c(>ni/20l2/04/american-airlines-us-air\vay s-m.hLml. 

20 
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a proposed remedy by the parties, including a divesture of assets at Washington D.C. 
Reagan National airport and a promise by American to fly five of the routes that would 
be adversely affected by the merger. 

With few challenged airline mergers to evaluate, industry analysts and observers often 
opine on the legality of airline mergers based on fact patterns across mergers that antitrust 
enforcers did not attempt to block. For example, both Delta-Northwest and United- 
Continental involved multiple overlap routes, many of which involved 2-1 and 3-2 routes. 
Yet in contrast to United-US Airways, both deals went through, raising the question; 
How many overlap routes on which competition is substantially lessened should be 
enough to raise antitrust enforcement eyebrows? Given the fact pattern surrounding 
overlap routes in unchallenged mergers, one could deduce that the DOT will look past 
problematic overlap routes if there is a modicum of rivalry from LCCs and legacies and 
the affected airports are not slot-constrained. As noted earlier, an efficiencies defense also 
appears to carry significant weight. 

in. Lessons from the Delta-Northwest and Uiiited-Coiitiiieiital Mergers 

There are a limited number of economic studies of airline mergers that examine post- 
merger price, output, and quality measures to determine if mergers are largely pro- 
competitive or anticompetitive. Increasingly, antitrust enforcement emphasizes the value 
of direct evidence of anticompetitive effects - including natural experiments and analysis 
of consummated mergers - in guiding future enforcement decision-maldng.^' Both tools 
attempt to make the most use of actual, relevant events in evaluating prospective mergers, 
including evidence of adverse effects (e.g., post-merger price increases) and entry and 
exit, particularly in markets similar to those affected by a proposed transaction. 

The proposed US Airways-American transaction presents a unique opportunity for the 
DOJ to analyze evidence on previous airline mergers. Indeed, it would be poor 
competition policy to undertake an antitrust analysis of the proposed merger without 
evaluating the effects of prior airline mergers. The analysis in this section frames the 
question of how consumers have likely fared after Delta-Northwest and United- 
Continental with a simple assessment of pre- to post-merger changes in fares and service 
measures on hub-to-hub routes. 

The analysis performed here does not purport to determine what variables (including 
merger-related factors such as increased concentration) potentially explain pre- to post- 
merger changes in fares, service, or other variables. Moreover, there are data sources 
used in antitrust analysis of airline mergers other than the ones used here. Additional data 
and economic modeling and estimation is necessary for a comprehensive analysis of past 
mergers - a task that could be better conducted by the DOJ, with its access to proprietary 


from Acquiring US Airways: Deal Would Result in Higher Air Fares for Businesses and Millions of 
Coiisuiiicrs, July 27, 2001, littp:Amvw.jiisticc.gov/opa/pr/2001/July/361at.htiii. 

Guidelines, supra note 7, at § 1 1 . 
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information, including carriers’ strategic planning documents. 

A. Pre- to Post-Merger Changes in Fares and Service 

The Delta-Northwest merger involves seven hubs - Atlanta (ATL), Cincinnati (CVG), 
Detroit (DTW), Minneapolis-St. Paul (MSP), Memphis (MEM), Salt Lake City (SLCX 
and New York John F. ICennedy (JFK). Ten routes involving these airports substantially 
eliminated one of the merging parties at the time the merger was proposed. The United- 
Continental merger involves eight hubs; Cleveland (CLE), Denver (DEN), Newark 
(EWR), Dulles (lAD), Houston (lAH), Los Angeles (LAX), Chicago (ORD), and San 
Francisco (SFO). Eleven routes involving these airports substantially eliminated one of 
the merging parties at the time the merger was proposed. 

The upper half of Table 1 shows percentage changes in real fares and increases/decreases 
in service for the 10 hub-to-hub routes affected by the Delta-Northwest merger over the 
time period bounded by one year prior to the merger (2007) and the most recent data 
available (2011).^^ The lower half of the table shows the same statistics for the 1 1 hub-to- 
hub routes over a time period bounded by one year prior to the United-Continental 
merger (2009) and the most recent data available (2011). Routes indicated by an asterisk 
are those for which fare increases are higher than the average for all flights at the origin 
airport. Delta-Northwest routes involving CVG as an origin or destination are not 
reported because post-merger cutbacks involving the airport are substantial. 


"" In a 2008 White Paper, the AAl examined concentration in aiiport-pair mai'kets potentially most affected 
by the proposed Delta-Noithwest merger, noting tiiat changes in market concentration on many of those 
routes were significant and exceeded the Guideunes’ tliresholds. See American Antitrust Institute, The 
Merger of Delta Airlines and Northwest Airlines: An Antitrust White Paper (July 2008). available at 
http://w\\Av. antitn 1 stinstitute.org/files/AAlWhite% 20 raper_Delta_N W_071020081922.pdf. 

Scr\'icc on hub-to-hub routes can be nonstop or connecting. Service changes arc iiicasurcd by both scat 
availability and flight frequency. 
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Table 1: 

Pre- to Post-Merger Percent Changes in Fares and Directional Changes in Service 
on Delta-Northwest and United-Continental Hub-to-Hub Routes^"^ 


Percent Change in Fare 

Decrease in Service 

Increase in Service 

Delta-Northwest (2007 - 2011) I 

20-29 


ATL-DTW* (4-2) 

DTW-ATL* (4-4) 

10-19 

DTW-JFK* (2-1) 

MSP-ATL* (>4-2) 

ATL-MSP* (4-2) 

0-9 

- 

SLC-DTVV* (3-1) 

MEM-ATL (4-2) 

ATL-MEM* (4-2) 

0-(15) 

- 

SLC-MSP (3-2) 

MSP-SLC (3-2) 

United-Continental (2009 - 201 1) I 

30-39 

SFO-EWR* (4-1) 

ORD-IAH* (4-2) 
lAH-ORD* (>4-3) 

EWR-SFO* (3-1) 

20-29 

DEN-EWR* (4-2) 
EWR-ORD*(3-2) 

EWR-DEN* (3-2) 

DEN-IAH* (>4-2) 
lAH-DEN* (4-2) 

10-19 


IAH-SFO(2-l) 

SFO-IAH* (2-1) 

^Indicates fare increases greater than the average for all flights at the origin airport. Average fare 
increases at the following Delta-Northwest hub aiiports between 2007 and 2011 are: ATL (-5%), DT W 
(14%), .TFK (5%), MRM (12%), MSP (4%), and SIX' (1%). Average fare increases at the following 
United-Continental airports between 2009 and 2011 arc: CLE (20%), DEN (7%), EWR (16%), lAH 
(19%). ORD (10%), and SFO (14%). Negative fare changes are indicated in parentheses in the first 
coluimi, The ntunber of caniers on the route pre- and post-merger is indicated in parentlieses next to 
each route. 


B. Analysis 

The analysis of pre- to post-merger fare and service changes on 21 total hub-to-hub 
routes involving the Delta-Northwest and United-Continental mergers reveals several 
important observations. 


Sciv’icc measures arc based on annual data from 2007 and 201 1. See U.S. Dcpaitmcnt of t'ranspoilation. 
Bureau of Transportation Statistics, T-lOO Domestic Segment: U.S. Caniers, available at 
liTTp://w\\vv.transtats.bTs.gov/DL_SelectFields.asp?Table_ID=259&DB_Short_Nanie=Air%20Carriers. Fare 
information for 2007, 2009, and 2011 obtained from U.S. Department of Transportation, Bureau of 
I ransportation Statistics, Origin and Destination Survey: DBIB Market, available at 
hLLp://vv\\'Vv.lransLals.hLs.gov/DT._SelecfFields.asp?Table_TD=247&Dn_ShorL_Name=OT-i giTi%20and%20D 
estination%20Surwy. Average fares at the origin airport for 2007, 2009, and 201 1 obtained from U.S. 
Depaitment of Transportation. Bureau of Transportation Statistics, Average Domestic Airline llineraiy 
Fares By Origin City-, available c 2 r hLLp;//vvww.lranstals.bts.gov7AverageFare/. 
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1. Reduction in Competition is Substantial 

Both mergers substantially eliminated competition on hub-to-hub routes. The mergers 
together produced three monopoly routes and four duopoly routes - accounting 
collectively for over 30 percent of the total 21 routes - and more than doubling the 
number of routes on which there was limited competition (e.g., two or fewer carriers) 
before the merger. 


Changes in market structure pre- to post-merger, however, are not limited to the direct 
elimination of a competitor. Several routes experienced the exit of non-merging rivals 
such as LCCs and regional airlines after the mergers. Some entry occurred (e.g., legacy 
and LCC) on a few routes, but it was on a very limited scale. Monopolies and duopolies 
resulting from post-merger shake-ups on the routes affected by Delta-Northwest and 
United-Continental therefore account for over 50 percent of total routes. This observation 
lends some support to the notion that mergers that enhance the carriers’ dominance at a 
hub also dissuade incumbent carriers from remaining in the market. If this were true, then 
such routes would also be unlikely to attract entry. 

2. Fare Increases are Above Average 

A fare level analysis alone does not tell the entire story about post-merger prices. 
Ancillary fees (e.g., baggage, food, etc.) have exploded over the timeframe covered by 
our analysis of Delta-Northwest and United-Continental and fuel surcharges have been 
left in place even as oil prices have fallen. A more detailed, conclusive analysis therefore 
would require access to information on “all-in” fares. Nonetheless, a number of general 
observations are important. For example, based on our analysis, there appear to be a large 
number of substantial pre-to post-merger fare increases on the hub-to-hub overlap routes 
affected by the Delta-Northwest and United-Continental mergers. Fare increases are 
above average at the origin airport on 70 percent of routes affected by the Delta- 
Northwest merger.^’ The same is true of over 90 percent of routes affected by the United- 
Continental merger. Fare increases on United-Continental routes tend to be higher than 
on Delta-Northwest routes. 

One half of the Delta-Northwest routes show fare increases exceeding 10 percent over the 
pre- to post-merger period, two of which exceed 20 percent. The other five routes show 
lower fare increases or fare decreases. All of the United-Continental flights show fare 
increases. Fare increases on nine of the 1 1 routes evaluated are above 20 percent, four of 
which exceed 30 percent. Many factors can potentially explain fare increases - 
inflationary pressure, rising input costs (e.g., labor and fuel), and higher demand for 
service on a particular route - all of which deserve further scrutiny. Such an analysis 
would need to consider that: (t) if fuel cost increases are responsible for higher fares over 
the periods examined, they would be likely to more uniformly affect all fares (and thus be 
reflected in average fares); and (2) if anything, demand for air travel has declined, not 


Note that average fares for routes at tlie origin airport are for general comparison purposes only. 
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increased, over the periods in question.^'’ 

Fare increases can also reflect the exercise of market power enhanced through the 
merger. For example, restricting seats and flight frequency could have the effect of 
raising fares. For flights for which demand is relatively inelastic (i.e., quantity demanded 
is relatively insensitive to price changes), however, a very small decrease in service may 
suffice to enable a fare increase. FEgher fares may also reflect the fact that prior to the 
merger, the merging carriers were each other’s largest rival. Under such circumstances, a 
price increase by one carrier could divert substantial sales to the merging partner, creating 
upward pricing pressure and increasing the probability of post-merger price increases.^^ 
Regardless of the underlying theory, observed fare increases could reveal the dominance 
of the merged carriers at hubs that serve as the origination or destination for routes and 
over which they can exercise market power.^* 

3. Merged Carriers Appear to Drive Traffic to Large Hubs 

Over 75 percent of hub-to-hub routes affected by the Delta-Northwest and United- 
Continental mergers show service increases. The majority of these routes also display 
fare increases. There are nine Delta-Northwest routes and seven United-Continental 
routes in this category. The remaining roughly 25 percent of routes show service 
decreases, only one of which is a Delta-Northwest route, and all of which show fare 
increases. Overall, only 10 percent of the affected routes involved in the Delta-Northwest 
merger saw service decreases, as compared to over 35 percent in United-Continental. 

There are a number of possible reasons behind service decreases. The first is that service 
cuts (in terms of both flights and seats) reflect output restrictions designed to hike fares. 

A second scenario is that cuts in flight frequency - if accompanied by significant 
increases in load factor - may reflect efforts to eliminate excess capacity on pre-merger 
routes by better matching aircraft to routes. None of the routes with service decreases, 
however, exhibit changes in load factor from the pre-merger to post-merger period. 
Finally, service cuts may reflect efforts to trim service on less profitable routes and/or 


Between 2007 and 201 1. for example, total passengers emplaned at domestic airports decreased by 
almosl 7 percent. See U S. Department of Transportation, Bureau of Transportation Statistics, T-IOO 
Domestic Market: U.S. Carriers, available at 

http://w'\™\transtats.bts.gov/DL_SelectFields.asp?Table_ID=258&DB_Short_Name=Air%20Caniers. 

See Guidelines, supra note 7 at §6.1 and §6.3. 

The first scenario involves the classic “withholding” strategy in industries where fimis are differentiated 
largely by capacity. “Upward pricing pressure” involves firms that sell differentiated products. Both arc 
included here for illustrative purposes. 

The Glidelines emphasize both shorter-teim output restrictions and longer-term capacity reductions as 
possible post-merger effects, i'he fhst t>'pe of quantity-related effect occurs in the near tenn, whereby the 
firm restricts output, as measured by flight frequency and available seats. The second tvpe of capacity 
effect is longer-term, whereby fimis reduce or slow additions (e.g., new aiqTlane orders) to keep capacity 
tight and therefore prices high. See Guidelines, supra note 7, at §2.2.1 . 
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shift traffic to better-situated hubs for domestic and intemationai connections.^” 

Service increases may reflect an attempt by the merged carriers to drive traffic to major 
hubs to feed their international operations. Indeed, several of the 21 routes are among the 
largest city-pair markets in the U.S.^* Not surprisingly, the airports most involved in 
service increases are fortress hubs such as Delta-Northwest’s ATL and MSP, and United- 
Continental’s lAH. An increasingly symbiotic relationship between domestic U.S. 
consolidation and global antitrust immunized alliances drives this effect. U.S. mega- 
carriers have now committed to the global alliance model as a proxy for cross-border 
mergers to more efficiently reach distant markets. Likewise, the financial success of the 
alliances is more and more dependent upon flowing high-yield passenger traffic through 
U.S. gateway airports. 

4. The Mergers May Have Harmed Smaller Communities 

Some airline mergers result in cutbacks in service at smaller hubs or focus cities. A major 
outcome of the Delta-Northwest merger was the elimination of Cincinnati as a Delta 
hub.^^ In the four years spanning 2007 to 2011, departures at Cincinnati declined, on 
average, by almost 40 percent. Backlash to this well-publicized event, which became 
apparent not long after the merger was consummated, is best illustrated by the state of 
Ohio’s efforts to prevent a similar outcome at Cleveland in the United-Continental 
merger. 

There are numerous other examples of post-merger hub cutbacks. Between 2001 and 
2009, American cut flights at TWA’s former hub Lambert-St. Louis airport by 85 
percent.^'* According to some sources, these cutbacks were accomplished by increasing 
the number of regional flights and shifting service to Chicago and Dallas. Similarly, 
between 2005 and 2009, the merged US Airways-America West reduced flights at Las 
Vegas by 50 percent.^" Once enough data are available, it will be important to understand 
how Southwest is adjusting capacity after their 201 1 merger. 


t he United-Continental hub most involved in seivice cuts is HWR. 

U.S. Deparlmenl of Transportation, Office of Aviation Analysis, DomeRlic Airline Fares Consumer 
Report, Table 1, 4'^' Quarter 2011, available rt/http;//ostpxwcb.dot.gov/aviationyx- 
50%20Role_tlles/consumeraiiTarerepoi1.htm. 

C VG is one of seven hubs at whieh both Delta and Northwest (at tire time of the merger), offered limited 
(if any) hub-to-hub seiviee. 

'T-J 00 Domestic Segment: U.S. Carriers, supra noic 24. 

American Antitrust Institute, Competition at a Crossroads: The Propo.sed Merger of Southwe.st Airlines 
and Air Tran 20 (December 2010). available at 

http ://wwvv.antitrustinstitute.orgAantitrust/sites/default/files/SouthwestAirT ran%20White%20Paper.pdf 

Bill McGee, When Airlines Merge, Consumers Usually Loose, USATOD.'VY.COVI, April 29, 2010, 
http://w\\vv.usatoday.com/travel/colimmist/mcgee/2010-04-28-airline-mergers_N.htm. 
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It is worthwhile noting that while our analysis does not include smaller airports, a highly 
probable result of capacity adjustments at hubs is the degradation of service to smaller 
communities, which includes small and medium-size cities. Moreover, empirical work 
supports the notion that consolidation leads to consumer welfare losses involving small 
airports, with evidence from the Delta-Northwest merger.^^ 

rv. Analysis of a US Airways- American Merger 

We evaluated the proposed merger of US Airways and American with three types of 
analysis. The first is an airport-pair analysis of routes where both carriers offer service 
and the merger would eliminate a competitor. A second potentially useful analysis is how 
the carriers have historically tended to price relative to each other, and to other rivals. 
This analysis may provide some insight into the competitive dynamics in the markets that 
could be affected by the proposed merger. Finally, given our observations about previous 
mergers, it is important to consider potential efficiencies. Each of these issues is 
examined in the following sections, followed by a summary of major implications. 

A. Airport-Pair Analysis of Market Concentration 

The effect of the proposed merger on city-pair and/or airport-pair routes where American 
and US Airways overlap is likely to be the focus of an antitrust evaluation. There are 22 
routes that appear potentially to be the most affected by the proposed merger, i.e., where 
the merger would eliminate one of the merging carriers and result in a substantial loss of 
competition. These routes involve US Airways and American hubs or focus city airports, 
including: Charlotte (CLT), Miami (MIA), Los Angles (LAX), Philadelphia (PHL), 
Phoenix (PHX), Dallas-Ft. Worth (DFW), Chicago O'Hare (ORD), and Washington 
Reagan National (DCA), and New York La Guardia (LGA).'’^ Results of the analysis are 
shown in Table 2. 


See. e.g.. Volodymyr Bilotkach and Pantos Ashebir Lakew, Chi Sources of Market Power in the Airline 
Industry: Panel Data Evidence from the US Airports (Febman’^ 2012), available at 
https://editorialexpress.com/cgi-biii/conference/download.cgi?db_name=110C2012&paper_id=205. The 
authors shotv welfare losses in over 30 small airports resulting from the Delta-Northwest merger. 

Scr\'icc on hub-to-hub routes can be ni^stop or connecting. JFK is an American hub but there arc no 
apparent overlaps with US Aiivvays on routes originating there. 
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Table 2: 

Pre- to Post-Merger Changes in Market Concentration on Major Rontes 
Resniting from the Proposed US Airways - American Merger^^ 


Post-Merger 

HHI 

Pre- to Post-Merger Change in HHI 

500-1,999 

2,000-2,999 

3,000-3,999 

4,000-4,999 

3,000 - 3,999 

PHX-LAX 

LAX-PHX 




4,000 - 4,999 

DCA-ORF 




5,000 - 5,999 





6,000 - 6,999 


PHX-ORD 

ORD-PHX 

niL-ORD 

ORD-PHI. 



7,000 -7,999 





8,000 - 8,999 

LGA-CLT 

CLT-LGA 

CLT-ORD 

ORD-CLT 



9,000 - 9,999 


CI.T-MIA 

MIA-CT.T 

PHI, -MIA 

MIA-PHL 

PIIL-DFW 

DCA-BNA 

DEW'-PHL 

10,000 




CLT-DFW 

PIIX-DFW 

DFW-Cl.T 

DFW-PHX 


Table 2 is best interpreted in several major sections. The lower half of the table shows 11 
markets where the merger would essentially eliminate all competition. For example, in 
four markets involving hub-to-hub routes, the transaction would result in a monopoly. In 
seven additional airport-pair markets, post-merger concentration is in excess of 9,000 
HHI, with large changes in HHI, many of which are higher than 4,000 points. 

The middle of the table shows eight hub-to-hub markets where post-merger concentration 
is in the range of 6,000 to 8,999, with changes in the range of 500 to 2,999 HHI points. 
Finally, the upper portion of the table indicates shows three markets that would 
experience lower levels of merger-induced changes in concentration (500-1,999 HHI) 
and post-merger concentration (3,000-4,999 HHI). In all 22 cases, changes in market 
concentration and post-merger concentration exceed the thresholds specified in the 
Guidelines and would be presumed to lead to adverse competitive effects, including 
increases in fares, reduction in service, and loss of choice.^'^ 


Sendee measures are based on data from 2012. See U.S. Department of Transportation, Bureau of 
Transportation Statistics, T-lOO Domestic Segment: U.S. Carriers, available at 

http ://wuu.v.transtats. bis. gov/DE_SelectEields.asp?Table_lD=259&DB_Shoit_Name=Ari^Eo20CarTiers. 

The Guidelines state that markets for which post-merger concentration is less than 1 ,500 HHI are 
‘'unconccntratcd’' and mergers in such markets arc unlikely to have adverse competitive effects. Markets 
for which post-merger concentration is between 1,500 and 2,500 11111 are “moderately concentrated’’ and 
mergers that induce changes in HHI greater than 100 points polenlially raise significant competitive 
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B. Price Comparisons of High and Low Fares on Top Rontes 

In AAI's 2010 White Paper Competition at a Crossroads: The Proposed Merger of 
Southwest Airlines and AirTran Airways, pricing data provided valuable insight into how 
the two carriers competed, relative to one another, and other rivals in the market.'*” Price 
comparisons revealed that AirTran was an aggressive discounter relative to Southwest, 
lending support to the notion that the proposed merger would eliminate a “maverick” in 
the market. Given that American Airlines and US Airways are legacy carriers, we might 
expect price analysis to indicate a very different pattern. We looked at routes on which 
US Airways and American are the high fare and low fare carriers on top airport-pair 
routes.'*’ It is important to note that the high/low fare data does not show the total number 
of rivals or their fares on top routes. Nonetheless, the data reveal potentially useful 
observations. 

Of the total number of top routes reported, about 40 percent involve US Airways and 
American as high and/or low fare carriers. On 44 percent of routes involving the merging 
carriers, either American is both the high fare and low fare carrier or US Airways is both 
the high fare and low fare carrier. On these routes there is therefore no difference 
between the high and low fares. The pricing data also indicate that the merging carriers 
are infrequently in situations where they aggressively undercut each other."*” For example, 
American is high fare on only 2 percent of routes when US Airways is low fare and US 
Airways is high fare on 10 percent of routes when American is low fare. 

These comparisons reinforce the obvious conclusion that American and US Airways are 
dominant players in the industry. But further observations are possible. For example, the 
fact that each carrier offers both the high and low fare on a sizable proportion of routes 
might reflect limited competition on those routes and thus the ability of each carrier to set 
prices. Given this pattern of high pricing, reinforced by evidence that the airlines rarely 
undercut each other, we could expect that on routes where the merging carriers do 
compete, they are more likely to be each other’s biggest rivals, which is what we found in 


concerns. Markets for which post -merger concentration is greater than 2,500 mil are “highly concentrated" 
and mergers that I'nduce changes I'n HHT of 100 lo 200 points potentially raise significant competitive 
concerns. Mergers that increase concentration by more than 200 HHT points in liighly concentrated markets 
are presumed to be likely to enhance market power. See Guidelines, supra note 7, at §5.3. 

Supra note 34. 

U.S. Department of Transportation, Office of Aviation Analvsis, Domestic Airline Fares Consumer 
Report, i'ablc la, 4th quarter 2011, available (3i'http://ostpxwcb.dot.gov/aviation/X- 
50%20Role_tlles/consum eraiifarereport.htm. 

American is both the high and low fare carrier on 21 percent of the routes and US Ainvays is both high 
fare and low fare on 23 percent of the routes. 

On average, U.S. Ainvay's low fare is a 13 percent discount off American’s high fare but American’s 
high fare is a 19 percent discount off U.S. Airway’s high fare. 
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the overlap analysis in the previous section. This lends support to the possibility that a 
price increase by one carrier could divert substantial sales to the merging partner, creating 
upward pricing pressure and increasing the probability of post-merger price increases."'"' 

C. Efficiencies 

Many of the promised cost savings from airline mergers come from fleet optimization, 
such as right-sizing aircraft to routes to eliminate excess capacity, reduce costs, and 
increase efficiency; and service enhancements from merging complementary networks. 
While US Airways and American have not yet proposed how a merger would create 
benefits in both the short and long run, it is still worth noting several implications based 
on past mergers and the fact pattern surrounding the two legacy networks. 

A combined US Airways-American fleet would consist of a variety of aircraft 
manufactured by Boeing, McDonnell Douglas, AirBus, and Embraer."'' Almost 50 
percent of the combined fleet would exhibit overlaps in the same types of Boeing 
aircraft.'*'’ Thus, while some post-merger adjustments in aircraft-to-route configurations 
might be possible, they may not be significant, unless US Airways and American plan on 
significant capacity retirements and bringing newer aircraft with different capacity 
profiles into service in the near future. Moreover, if the merging carriers are not currently 
individually optimizing their fleets, the burden should be on them - if the carriers plan to 
introduce this aspect of an efficiency defense - to show why they could not optimize their 
fleets without the merger. 

Another key issue potentially raised by an efficiencies defense is distinguishing capacity 
adjustments that present opportunities to actually reduce costs from those that simply 
increase prices or harm some classes of consumers (e.g., smaller communities). On routes 
where there are load factor differences between US Airways and American flights, the 
merged carrier might implement cost-reducing adjustments involving aircraft and service 
frequency. However, as the analysis of Delta-Northwest and United-Continental makes 
clear, post-merger capacity adjustments can have a range of positive and negative effects 
that may be extraordinarily difficult to disaggregate and categorize as costs or benefits at 
the time a merger is reviewed. Even if efficiency-enhancing capacity reductions are 
possible to identify and isolate, it remains the burden of the merging parties to show how 
their merger is necessary to achieve such capacity reductions, as opposed to each carrier 
accomplishing such adjustments individually. 


The average discount off American high tares is 19 percent, 27 percent tor T.CCs, and onb 1 2 percent for 
Southwest. The average diseoiint off US Airways fares is 17 percent, 22 percent for LCCs, and only 15 
percent for Southwest. 

Oui' Aircraft, .VA.COM, http://www.aa.coni/il8n/aboutUs/ourrianes/ourldanes.isp. US Ainvays Fleet., 
usaiiways.com, http://www.usaiiways.com/en-US/aboutus/pressrooni/fleet.html. 

American Airlines Fleet Details and History' and US Airw'ays Fleet Details and Histony 
PLANESPOTTERS.NET, http://www.planespotters.net/Airline/American-Airlines and 
http://vvwvv.planespotters.net/AirlineA IS- Airways. 
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D. Major Issues Raised by the Proposed Merger 

The brief foregoing analysis of overlap routes, pricing, and capacity has a number of 
implications that should be considered by antitrust enforcers in their investigation of the 
proposed US Airways-American merger. 

1. The Merged Network Potentially Increases Control Over 
Connecting and Intra-Regional Service in the U.S. 

The network configuration of a merged US Airways-American has important 
implications for control over both connecting service and intra-regional service in the 
U.S. The networks of US Airways and American do not appear to be particularly 
complementary. There is relatively little “white space” in each network footprint that 
could be filled by the other carrier. Instead, combining the two networks could create 
regional and functional strongholds throughout the U.S. For example, the merged carrier 
would have a strong presence at six major airports on the eastern seaboard - JFK, LGA, 
PHL, DCA, CLT, and MIA.**’ 

US Airways-American would also have a presence at two key western airports - LAX 
and PHX. These airports are integral to providing connecting service to other western 
destinations. Finally, the carrier would have significant market share at two key 
midwestem airports, DFW and ORD, that are critical for providing connecting service to 
eastern destinations. Indeed, there is a resemblance to the United-US Airways merger of 
2001, which was challenged by the DOJ on the basis of “solidifying control” over hubs. 

2. A Substantial Percentage of Overlap Markets Would be 
Monopolized or Near-Monopolized by the Merged Carrier 

Over 50 percent of the overlap routes potentially affected by the proposed merger of US 
Airways and American would be monopolized or nearly monopolized. In light of our 
earlier observations regarding fares and service in the aftermath of the Delta-Northwest 
and United-Continental mergers, the effect of the US Airways-American merger on 
overlap routes should garner some attention. 

Airport-pairs reflect the narrowest relevant market definition in an airline merger. For 
example, a small but significant price increase on a route from CLT to DFW could be 
profitable because a substantial group of consumers would not substitute Dallas Love 
Field (DAL) for DFW. The reasons why consumers choose not to use alternative airports 
are relatively straightforward. Traveling to more remote airports may be more 
inconvenient and costly, some routes may involve the inconvenience of one or two stops. 


^ ' The combined shares based on passenger-miles at various hubs are: .TFK (25 percent), LGA (30 percent), 
PUL (almost 60 percent), DCA (over 40 percent), CLT (over 90 percent), MIA (almost 85 percent). LAX 
(about 30 percent), PllX (about 50 percent), DTW (almost 90 percent), and ORD (about 45 percent). See 
U.S. Department of Transportation, Bureau of Transportation Statistics, Air Carrier^;: T-WO Domestic 
Market (U.S. Carriers), available at 

http:/Avwvv.transtats.bts.gov/DL_SelectTields.asp?Table_lD=259&DB_Slioi1_Name=Ah%20Camers. 
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and the timing of flights may be less frequent. 

However, the DOJ typically considers the feasibility of consumer switching in cities with 
multiple airports. If switching is more likely, then markets might be defined more broadly 
as city-pairs, potentially containing more suppliers, and exhibiting lower concentration. 
Several hub airports that could be affected by the proposed merger (DFW, DCA, ORD, 
MIA, and LGA) are located in cities where there are alternative airports.'** A brief review 
of these alternative airports indicates somewhat limited substitution options for travellers. 

For example, travellers going to or from the New York City area might use JFK or EWR. 
JetBlue offers service from JFK that might provide some relief from potential post- 
merger fare increases. On routes originating or terminating in Chicago, Washington D C., 
Dallas, or Miami areas, travellers could avail themselves of service that Southwest or 
LCCs offer at secondary airports Midway (MDW), Baltimore-Washington (BWI), Fort 
Lauderdale (FLL), and DAL. 

Any claim that service offered by rivals at alternative airports can effectively discipline 
adverse post-merger effects on routes involving US Airways and American hubs, 
however, should be tempered by a number of important considerations. First, not all 
routes that could be affected by the US Airways- American merger are well-replicated by 
other carriers at alternative airports in terms of flight frequency and other important 
features.'*** Second, legacy competition cannot be relied upon to discipline post-merger 
increases on affected routes. Empirical work, for example, shows that the estimated 
effects of legacy competition are weak.^“ Indeed, much of the competition on the airport- 
pairs potentially affected by the proposed US Airways-American combination comes 
from legacy rivals. Third, as consolidation has significantly narrowed the field of 
competitors on airport-pair and city-pair routes, the probability of tacit coordination 
between remaining carriers (even on city-pairs), increases. 

Fourth, JetBlue has continued to focus on the leisure market in Florida and the Caribbean 
and may not provide a particularly good substitute for business travelers who could be 
adversely affected by a merger of US Airways and American. Fifth, Southwest has a 
substantial presence at secondary airports such as MDW, BWI, and DAL where it could 
potentially wield significant market power. Indeed, there is evidence that fare discipline 


Depending on Liming and Ihe seale of entry, it is also possible that poLenLial enlry by earriers could 
change the competitive landscape in airport-pair and cit\'-pair markets. 

Some routes originating or terminating al DFW cannot be replicated using DAT,. 

Jan K. Brueckner, Daiin Lee, and Ethan Singer, Airline Competition and Domestic U.S. Airfares A 
Comprehensive Reappraisal 48 (June 2010, revised May 2012), available at 

http:/Avt\vv.socsci.uci.edu/''jkbmeck/price%20effects.pdf. Brueckner. at al note (at 29) tliat '‘... our results 
imply that mergers between legacy carriers that reduce such competition may tend to generate small 
potential aggregate fare impacts as long as the overlap between the networks of the two carriers is limited.” 
Presumably, if overlaps arc not limited (as is likely tlic case in US Airways-American) then this conclusion 
should be tempered accordingly. 
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wanes as LCCs (e.g., Southwest) gain market share at key secondary airports."^ Trading 
one monopoly route that might be adversely affected by a US Airways-American merger 
for another that uses an alternative airport dominated by Southwest is unlikely to produce 
fare decreases in the wake of the merger. 

In sum, while there are a number of alternative airports in cities with US Airways and 
American hubs that might be affected by the proposed merger, it is clear that they do not 
all provide good substitutes or justify defining markets around city pairs, as opposed to 
airport-pairs. When consumers have limited choices in airports (even within the same 
city), markets are typically smaller and more concentrated and the remaining carriers in 
the market can exert more control over fares. 

3. The Merger Increases the Probahility of Adverse Unilateral or 
Coordinated Effects 

Fare increases following the Delta-Northwest and United-Continental mergers have 
important implications for another legacy merger. Indeed, the fact pattern for a US 
Airways-American merger is similar. Substantial competition would be eliminated on 
important routes; there appear to be limited options facing consumers seeking to avoid 
post-merger price increases in cities with multiple airports; and both US Airways and 
American tend to be high-priced rivals. The merger would create a dominant firm with a 
substantial presence on a significant proportion of important airport-pair routes. 

One competitive concern is how the firm, acting unilaterally (alone) post-merger, might 
be able to exercise market power, with adverse effects on fares, service, convenience, and 
consumer choice. As noted earlier, if consumers view the two carriers as close enough 
substitutes such that sales from one of the merging parties would be diverted to the 
merger partner enough to make a price increase profitable, the merger could result in 
upward pricing pressure. On overlap routes where US Airways and American are the 
dominant carriers - as is the case on a number of routes potentially affected by the 
merger - diversion of sales from US Airways to American (or vice-versa) is more likely. 

The merger could also increase the risk of anticompetitive coordination. There are 
relatively few competitors on top routes. A number of factors could facilitate explicit or 
tacit collusion, including high levels of price transparency, relatively homogeneous 
products within fare classes, and visible cost structures. It is therefore possible that the 
proposed merger could facilitate anticompetitive coordination on fares, ancillary fees, or 
capacity among the few carriers on routes affected by the merger.'^ 


See e.g. , .Tolin Kwoka, Kevin Hearle, and Pliillippe Alepin, Segmenled Compelilion in Airlines: The 
Changing Roles of Low-Cosi and Legacy Carriers in Fare Determination, working paper, presented at lOth 
An nual HOC, Washington, DC (May 2012). 

For more on anlicompetilive coordination involving airlines. See, e.g.. Several BorensLein, Rapid Price 
Communication and Coordination: The Airline Publishing Case (1994), in THE Antirust REVOLUTION 
233 (Jolm H. Kwoka Jr. and Lamence J. White, eds., 2004). 
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It is not obvious that LCCs would assuage concerns over adverse effects that could result 
from a US Airways-American merger. Based on our analysis of routes affected by the 
Delta-Northwest and United-Continental mergers, LCCs may have a limited ability to 
induce price discipline among the legacy carriers that serve hub-to-hub routes. We note 
that LCCs do not factor prominently on routes that could be adversely affected by US 
Airways-American and that the most important LCC (Southwest) has itself merged and 
behaves more like a legacy carrier. Shares on US Airways-American overlap routes are 
concentrated largely among legacy carriers, lending some support to the possibility that 
potential fare increases could be significant. 

4. The Merger Could Harm Smaller Communities 

As a consequence of U.S. policies that have supported increased U.S. airline industry 
consolidation, many mid-size communities have seen flight frequencies reduced, 
equipment downgraded or service lost altogether. Scores of airports are expected to lose 
scheduled service in the immediate years ahead as well as attendant local and regional 
economic benefits that flow from connectivity to the world’s important business 
centers. This development, playing out in real time, is tied to U.S. public policy that 
encourages domestic consolidation and fortress-like hub airports. 

Evidence from the Delta-Northwest and United-Continental mergers indicates that 
merged carriers have adjusted capacities on overlap routes where they are dominant in a 
variety of ways. One is to drive more traffic to large hubs, with the possible side effect of 
starving routes involving smaller cities. Similar fact patterns across these mergers and US 
Airways-American raises the possibility that smaller communities could be harmed by 
the proposed merger. Loss of consumer choice that forces consumers to use less 
convenient connecting service or travel longer distances to other airports represent legally 
cognizable adverse effects of a merger."'' 

The practical implication of the foregoing is that antitrust enforcers should regard with 
skepticism any denials by the merging parties of future negative effects on many of the 
markets served before the merger. Moreover, in light of the potential harm to smaller 
communities, airline mergers should not be given a “pass” on the basis of countervailing 
“out-of-market” benefits. In other words, any probable harm to smaller communities 
resulting from the US Airways-American merger he must be directly addressed. 


See. e.g., Boyd Group International, ,d;>-ierv7C'e Challenges & Oppoiiimilies For US Airports (2012), 
available ax 

http ://wmv. aviationplanning. coni/lmages/AirServ'iceRealitiesl-’romBoydGrouplnternational. pdf. See also 
Will Phase-Out of RJs Doom Small Airports? 81 Airport Policy News (July/Aiigust 2012). available at 
http://reason.org/news/shovv/airporL-p()licy-and-security-ne\vs-81 . 


’’ For fuither discussion, see, e.g.., Robert 11. Lande and Neil W. Averitt. Using the 'Consumer Choice' 
Approach to Antitrust J.a\\\ 74 AntitrustL. .1. 175 (2007). 
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5. The Systems Competition Argument is Complex and Requires 
Careful Scrutiny 

One rationale for merger is to grow larger to match rivals’ size in the domestic and 
international spheres. This rationale is part of the “systems” argument for consolidation, 
the kernel of which is that carriers that are national in scope should be about equal in size 
in order to compete effectively. If a systems argument based solely on the need to have 
equal size competitors were to hold sway, then successive mergers would lead to the Big 
3, then the Big 2 carriers, while dimming the prospects for a continued LCC presence in 
the industry. For the systems argument to be compelling, a more robust rationale is 
therefore necessary to convince antitrust enforcers not to challenge an airline merger. 

For example, for systems competition to be effective, carriers must be able to quickly 
enter routes that provide comparable alternatives to the service provided within the 
networks of rival hub-and-spoke and point-to-point or hybrid systems. This is unlikely to 
be the case. Legacy hub-and-spoke systems feature carriers that dominate certain hubs, 
making entry by rivals difficult, particularly in cities or regions without alternative 
airports. Moreover, entry into markets where either the origin or destination is not a hub 
or a hub-equivalent (e.g., a secondary airport that provides a comparable alternative to a 
hub) is less likely to enhance systems-based competition. 

Finally, it is clear that consumers cannot easily switch between different airline systems. 
A number of factors have the effect of locking consumers into one carrier, including: 
frequent flyer programs, brand loyalty, participation in code-sharing and international 
alliances, and location relative to airlines hubs. Consolidation has arguably exacerbated 
this consumer lock-in effect over time. The equal-size competitor argument as a 
justification for merger should therefore account for the fact that constraints on the 
consumer side limit rivalry between systems. 

6. The Proposed Merger Could Enhance Monopsony Power 

Consolidation in the domestic industry has produced three large airline systems from six 
airlines in four years’ time (Delta, United Continental, and Southwest). The proposed 
merger of US Airways and American would eliminate yet another airline to produce four 
mega-carrier systems. Another merger of major carriers should begin to raise questions, 
as described in the Guidelines, about the effect of the transaction on the carriers’ buying 
market power. The proposed US Airways-American merger raises two potential sources 
of concern. 

One monopsony issue is that a merged US Airways-American, as the largest carrier in the 
U.S., could wield significantly more buyer power than each carrier does independently. 
As a result, the merger could - as the Guidelines describe - reduce the number of 
“attractive outlets for their [suppliers’] goods or services.”^^ Airlines are significant 
purchasers of goods and services from sellers in complementary markets. These suppliers 


Guidelikes, supra note 7, at § 12. 
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include: travel agencies, travel management companies, airports, distribution systems, 
parts suppliers, and caterers. Such suppliers are far less powerful and dispersed relative to 
the airline buyers with which they do business. As a result, they lack the bargaining 
power necessary to balance the buyer power potentially exercised by the merged carrier. 
The merger could therefore result in suppliers being squeezed by below-competitive 
prices paid for their goods and services. 

A second source of concern surrounding monopsony power relates to the role of US 
Airways and American in global airline alliances. Because US Airways and American are 
currently in different global alliances, and one carrier would switch alliance membership, 
an important by-product of the merger would be a reconfiguration of the international 
alliances landscape. Given American’s protracted and controversial efforts to obtain 
antitrust immunity for its participation in the oneworld alliance, it is more probable that 
US Airways would defect from the Star alliance to join oneworld. 

Global antitrust immunized airline alliances are already powerful buying groups that 
exert market power over various suppliers. The merger of US Airways and American 
(conformed within one alliance) could produce a larger oneworld alliance vis-a-vis a 
more disparate set of suppliers. Similar to the argument regarding the merging carriers 
themselves, the monopsony concern in the global alliance context arises because the 
merged carrier could create a more powerful oneworld alliance group buyer. An antitrust 
investigation into the proposed merger of US Airways and American should frame the 
question of how the proposed merger could affect the incentive and ability of the larger 
oneworld alliance to adversely affect prices paid to the various alliance suppliers by 
driving them below competitive levels. 

The likelihood of monopsony effects that might result from the proposed merger is 
difficult to predict without information from the suppliers who themselves do business 
with the airlines and with global airline alliances. Specifically, it will be important for the 
DOJ to understand how suppliers’ bargaining power could be affected by a combined US 
Airways- American and a larger and potentially more powerful oneworld alliance. 

7. The Proposed Merger Could Exacerbate an Existing Lack of 
Ancillary Service Fee Transparency 

Price transparency is vitally important for the competitive process to function properly.^'’ 
However, the latest round of airline industry consolidation has been accompanied by 
carriers aggressively unbundling their products (e.g., checked baggage, advance 
boarding, preferred seating, etc.) and charging fees for services previously included and 
paid for by consumers in the price of their tickets. While unbundling is generally pro- 
competitive, it is unlikely to be beneficial without transparency in prices that is typically 
intended to accompany it. Indeed, airlines have been increasingly able - without 


We note that price transparency is alsu essential for antilrusl enforcers to acetirately evalnaLe the 
competitive effects of mergers and conduct-based issues. This ranges from defining relevant markets to 
detennining a merger's effect on quality' and choice. 
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competitive repercussions - to ignore the demand for ancillary fee data even from their 
largest, most sophisticated customers."’ Moreover, airlines have inadequately responded 
to the concerns of Congress and the DOT over lack of transparency and purchasability of 
ancillary fees."* 

The obvious struggle within the domestic airline industry over unbundling and price 
transparency is a conflict that presents an important “cross-over” issue between consumer 
protection and antitrust. For example, in eschewing true price transparency, airlines 
increasingly mask the all-in price of air travel, with two major adverse effects. First, lack 
of price transparency prevents consumers from efficient comparison-shopping of air 
travel offerings across multiple airlines - a hallmark of U.S. airline industry deregulation. 
A second consequence of the deterioration in price disclosure is that ancillary fees go 
largely undisciplined by market forces. Likewise, base fares are today not exposed to the 
full discipline of the marketplace and represent unreliable comparative benchmarks for 
consumers and regulators alike because some fares contain specific services that others 
do not. Arguably, to the extent that airlines are in a commodity business, it is to their 
advantage to attempt to differentiate themselves by making meaningful price 
comparisons difficult. 

The question for an antitrust investigation of a proposed merger of US Airways and 
American is whether the combination could dampen the merged carriers’ incentive to 
disclose ancillary fee information to consumers. If so, such an adverse outcome could 
represent a cognizable adverse effect of the merger. Arguably, as airlines have grown 
larger and more powerful relative to consumers through consolidation, carriers have 
increasingly been able to refuse to provide consumers with so-called ancillary services 
and associated fees information. This supports the notion that rivalry creates incentives 
for sellers to fiilly inform consumers about the pricing, quality, and availability of their 
products. A loss of competition through merger therefore diminishes those incentives, 
particularly in cases such as US Airways-American where the combination results in 
extremely high levels of concentration. 

It will be important for the DOJ to determine if and how a merger of US Airways and 
American - a transaction that would create the largest airline in the U.S. - could alter the 
ability and incentive for the merged carrier to disclose ancillary fee information 
differently than before the merger. The mechanism for this may be that with fewer 
players in the market, the need for sellers to reach agreement on matters such as how to 
deal with baggage fees is minimized because it can be handled by the airlines “tacitly.” 
Curbing or preventing such behavior is one of the major purposes of the antitrust laws, 
particularly merger control. 

In light of the fact that the industry has long-opposed efforts to require fuller disclosure. 


U.S. DOT Needs To Eva.luaTe Airline Industry Consolidation: Is Proposed US Airways - American 
Airlines Merger Cause Tor Concern? BUSlKE-SSTRAVELCOALrnox.COM. April 22. 2012, available at 
hLLp://bLisinessLravelcoaliLion.c()m/press-r(K)m/20l2/april-22 — us-doL-needs-Lo.html. 

The same is tme for concerns over extaided tarmac delays. 
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the benchmark for a forward-looking analysis of how a US Airways-American 
combination affects information disclosure should be the DOT’S statutory authority to 
remedy unfair and deceptive practices in air transport"^ For example, the merger may 
increase the leverage the airline might have over the DOT or expose weaknesses in 
policing and enforcing conduct regarding fee information disclosure under the regulatory 
statute. If so, then there may well be a role for antitrust to play in remedying adverse 
effects relating to ancillary fee disclosure in the merger proceeding. 

V. Conclusions 

The proposed merger of US Airways and American ideally presents the opportunity for 
antitrust enforcers to consider the implications of similar fact patterns and parallels with 
previous legacy combinations. Moreover, the proposed transaction should be viewed with 
an eye to the critical transformation such a transaction could impose on the domestic 
airline industry and its consumers. Four large airline systems and a small and dwindling 
fringe of LCCs and regional airlines would populate the industry. While the analysis 
discussed in this White Paper is by no means conclusive of the likely effects of the 
proposed transaction, it may serve to frame several key issues that deserve attention in an 
antitrust investigation and more broadly by aviation policymakers. 

In light of the potential for adverse affects indicated by our brief analysis of the 
proposed merger, the burden remains with the merging parties to show that their 
transaction would not substantially lessen competition and harm consumers. Based 
on an analysis of overlap routes that demonstrate high levels of merger-induced and 
post-merger concentration, the proposed merger of US Airways and American could 
potentially substantially lessen competition. Coupled with clear warning signs from 
previous legacy mergers regarding post-merger fares and service to smaller 
communities, there appears to be enough smoke surrounding the proposed merger to 
indicate a potential fire. The merging parties therefore bear a heavy burden in 
demonstrating that their merger would not be harmful to competition and consumers. 

Efficiencies claims should be viewed skeptically by antitrust enforcement Three 
major factors should give the DOJ significant pause in relying on any efficiency 
claims for approving the proposed merger of US Airways and American. One is the 
diminishing likelihood of realizing typical efficiencies as networks become larger. 
Another is a growing body of evidence surrounding costly and unexpected integration 
problems in past mergers. Finally, as the analysis of Delta-Northwest and United- 
Continental makes clear, post-merger capacity adjustments can have a range of 
positive and negative effects that may be extraordinarily difficult to disaggregate and 
categorize as costs or benefits at the time a merger is reviewed. Collectively, these 
factors highlight the need to treat efficiency claims with skepticism, particularly in 
large mergers. 

LCCs cannot be relied upon to save the day for legacy mergers that present sizable 


Federal preemption strips airline indtisliy consumers of f"f C protections as well as virtually all state 
remedies under consumer prolecLion laws. 
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competitive issues. The dwindling stock of LCCs and their exposure as potential 
takeover targets - particularly in light of the Southwest-AirTran merger - makes them 
increasingly unreliable as a source of competitive discipline in the industry. Pre- to 
post-merger fare increases on Delta-Northwest and United-Continental routes 
highlight the challenges that smaller, lower-cost rivals face on hub-to-hub routes 
dominated by legacy carriers. Increasingly concentrated hubs resulting from previous 
legacy mergers raise further barriers to LCC entry that could potentially discipline 
adverse effects. 

Airline merger review should consider the adverse effects of merger-related service 
cutbacks to smaller communities. Choice and availability are important variables in 
the antitrust analysis of transportation networks, since consumers have limited 
flexibility over the points at which they enter (and exit) the network. The sacrifice of 
service to smaller domestic communities in the name of driving traffic to larger hubs 
that serves to improve the global competitiveness of domestic airlines is a lose-lose 
situation for many American consumers. 

Any argument that the proposed merger is necessary to create a larger system to 
effectively compete with the existing three systems is fundamentally flawed. For a 
systems arguments to be persuasive enough to justify antitrust approval, far more than 
the “equal size competitor" rationale would be necessary. Proponents of this rationale 
ideally need to demonstrate to antitrust enforcers how roughly equal size systems 
provide effective competition in the face of network differences, entry barriers, and 
consumer switching constraints. 

Competitive issues related to slot transfers at Ne^v York La Guardia airport and 
Washington D. C. Reagan National airport should be resolved in this proceeding. 
The recent swapping of slots between US Airways and Delta at LGA and DC A would 
enhance US Airways’ market share at DCA, a slot-controlled airport that would be 
affected by the proposed US Airways-American merger. Should the DOJ seek to 
negotiate a settlement with the merging parties, divestitures or other remedies 
involving the slot transfers - which materially affect the competitive landscape at 
DCA - might be sought as part of the merger transaction. 

The proposed merger raises competition issues that may require remedies that are 
broader than divestitures or carve-outs. Evidence from previous large mergers 
emphasizes that smaller communities, including small and mid-size cities, may have 
been harmed by post-merger capacity adjustments. Such communities should 
therefore be protected from the anticipated loss of hub services and degradation of 
service from a US Airways-American merger. One approach, for example, could be a 
multi-year moratorium on reductions in the number of seats and flights on routes 
involving major hub airports. 

Policies to promote LCCs and to ease participation by foreign airlines in domestic 
air travel are needed. As consolidation places more pressure on the dwindling stock 
of LCCs to discipline merger-related fare increases, it is clear that some policy is 
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needed to promote the role of LCCs in providing options to consumers for bypassing 
large legacy networks and putting some potential limits on their dominance. 
Likewise, policies to ease participation by foreign airlines in domestic markets could 
increase competition. 

- Short of moving to block the merger, the traditional remedies available to antitrust 
enforcers to fix a problematic airline merger may be inadequate in light of certain 
competitive problems raised by US Ainvays-American. In the event that the DOJ 
does have concerns over monopsony and ancillary fee disclosure issues in the context 
of the proposed merger, fixing them may test the effectiveness of traditional structural 
and behavioral antitrust remedies. Policymakers may therefore want to consider 
additional fixes - including legislative and regulatory approaches. For example, 
addressing the imbalance in market power between the increasingly powerful global 
alliances and more atomistic collection of service providers may be better addressed 
through amendments to the National Labor Relations Act to expressly permit travel 
agents to engage in collective bargaining with airlines. In order to address price 
transparency problems resulting from an imbalance in market power between the 
airlines and consumers, policymakers might consider the efficacy of a minimum set 
of national consumer protections, enforceable at the state level, to protect consumers 
while avoiding burdening airlines with a patchwork of consumer laws. The DOT 
might consider promulgating a new rule that would require airlines to provide 
ancillary fee data in a transparent and salable format in any channel they choose to 
sell their base fares such that consumers may efficiently compare full-price offerings 
from multiple airlines on an apples-to-apples basis. 


Empirical economic analysis indicates that historically, LCCs have exorcised significant competitive 
discipline - a role that presumably is worthwhile preser\’iQg for the benefit of competition and consumers. 
See, e g., Brneckner, el al, supra note 50 and Kwoka, et al, supra note 5 1 . 
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RESOLUTION 787 

ENHANCED AIRLINE DISTRIBUTION 
(new) 


PSC(34)787 Expiry: Indefinite 

Type: B 

RESOLVED that, 

Members and/or systems providers may, for online or interline carriage, provide 
capability to offer a wide selection of their products and services to their customers 
through a wide variety of distribution channels. Members and/or systems providers shall 
apply the following procedures when distributing enhanced content through multiple 
channels of distribution with their many partners. 


OBJECTIVES 
1. General 

lATA standards and procedures allow airlines to better manage the distribution of their 
range of products and services that they wish to provide in an effective way, irrespective 
of the distribution channel. Enhanced standards are necessary to enable airlines to 
move to a dynamic content distribution model. This model recognizes that airlines and 
their customers need more real time dynamic interaction between all parties: airlines, 
distributors and travel agents so they can offer an intelligent response for all products 
based on who is asking. Acknowledging that a management group is required to 
oversee the development of new passenger distribution processes and standards, a 
Passenger Distribution Management Group is established in accordance with the 
provisions as published in Attachment “A”. 

1.1 Scope 

This resolution recognizes that a standard process is required for airlines to create their 
own product offer within their own systems (i.e. assemble fares, schedules and 
availability - all in one transaction) which will be provided directly by and owned by the 
airline. This will enable more agile pricing and more personalized offerings. In this way, 
all product offers (including ancillaries) will be available for distribution through all 
channels that an airline wishes to sell them through. In this regard, this lATA standard 
will enable the creation of a Dynamic Airline Shopping engine Application Programme 
Interface (DAS API) based on lATA XML messages. The focus of this resolution will 
describe the main business processes that are required to support it. 
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Distribution Capability Landscape 
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The diagram above represents the Distribution Capability landscape that will provide an 
interactive exchange based on knowing who is making the request irrespective of the 
distribution channel being used. This may involve, but not be limited to requests from 
passengers, agents, interline partners, and other distribution channel providers who 
may provide solutions to their own subscribers. Requests shall be sent using industry 
standard messages from the distribution channel provider to the airline’s dynamic 
shopping engine. Airlines will determine what product offer to return in the response 
based on attributes that have been sent in the request. Solution providers shall be 
capable of providing interactive messaging to an airline's DAS API in accordance with 
industry standard messaging. 

1.2 Key Principles 

1.2.1 Business and technical standards shall enable airlines to distribute products 
across all channels and allow airlines to independently offer dynamic shopping/pricing 
through any channel. 
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1.2.2 Underlying messaging standards wili use modern messaging technology (e.g. 
XML) as the most suitable and readily available messaging standard to support 
technologies. PADIS message standards shall be used for the transmission of data. 
Development of messaging standards shall be in accordance with the provisions of 
Resolution 783. 

1.2.3. Such standards shall enable any third party (approved) channel to access airline 
content directly from the carrier. 

1.2.4 With due consideration for established business processes, procedures and 
current system functionality, there should be no constraints driven by any requirement 
for backwards compatibility. Airlines may wish to establish a roadmap for migration 
showing justification for backwards compatibility only if there is a defined business 
need. 

1.2.5 Enhanced Airline Distribution shall: 

1.2.5.1 allow individual carriers to determine its own prices and the nature of those 
products offered, depending on who the requestor is and what they are requesting. This 
will require authentication and the provision of historical data based on previous 
transactions, 

1. 2.5.2 facilitate the implementation of a ‘shopping basket’ capability concept allowing 
for the consumer to add or remove items from their basket as they choose. Each of 
these choices can trigger a “re-pricing” of the offerjs) provided by the airline, 

1. 2.5.3 support distribution of new products as well as changes and amendments of 
existing orders, 

1. 2.5.4 facilitate a transparent display of products being offered and enable comparison 
among different products, benefiting the consumer, 

1. 2.5.6 ensure authentication requests for product or services include all applicable IDs, 
such as lATA number, passengers Frequent Flyer number, valid email address or any 
other acceptable form of identification that is flexible to the individual carrier. 

1.2.6 All data will be distributed across all channels, subject to the terms and conditions 
determined by the airline distributing the content. 

1.2.7 This distribution model assumes that each airline distributing its individual 
products and services is the owner of its own content. 

1.2.8 Product attributes structure should be standardized to facilitate consistent display 
of the product offer on third party web sites. 

1.2.9 Any cost attributable to this new business model, from IT research development to 
implementation/operation, will not be incumbent on Members who do not wish to adopt 
it. 
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2. DEFINITIONS 

For the purpose of this resolution the following definitions will apply: 

2.1 ANCILLARY SERVICES means anything outside of product attributes (optional or 
discounted). 

2.2 AUTHENTICATION means the process by which a system identifies an individual or 
a business entity to make sure that the user or the business entity is who they claim to 
be, based on attributes that are sent in a message. 

2.3 DYNAMIC AIRLINE SHOPPING APPLICATION PROGRAMME INTERFACE (DAS 
API) means a set of routines, protocols and tools for building software applications 
capable of processing interactive messages from a requester to an airline rules engine. 

2.4 EXTENSIBLE MARK-UP LANGUAGE (XML) means a simple, flexible mark-up 
language which enables the exchange of a wide variety of data on the internet and 
supports the implementation of a wide range of web services. 

2.5 INTERMEDIARIES means any entity that has the capability to interface with an 
airline’s DAS API (e.g. metasearch engines, distribution channel IT solution providers, 
travel agents including online agencies, travel management and corporate travel 
companies, high street agencies, specialist agencies, tour and cruise line providers) and 
interline partners making a booking request. 

2.6 PRODUCT ATTRIBUTES means what is bundled and included in the fare, e g. flat 
bed seat, in-flight entertainment, pre-reserved seating, meals etc. 

2.7 PRODUCT OFFER means the response including product attributes and ancillary 
services capable of being displayed in the requesting system. 

2.8 RULES ENGINE means the repository of an airline’s business rules capable of 
receiving and responding to requests to provide a product offer. 
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3. BUSINESS PROCESS DESCRIPTION 

3.1. The Business Process Description comprises the following: 

3.1.1 Authenticate and Shop Process Description 

3.1. 1.1 The authentication and shopping process is a dialogue that is generated from a 
direct or indirect distribution channel to an airline rules engine via a DAS API to request 
a product offer from a carrier and will allow such carrier to respond with the offer based 
on the information received in the request. The request shall include but not be limited 
to: 


3.1. 1.1.1 data to identify who is making the request where an intermediary is 
present. Data may include, but not be limited to: 

specific lATA number (generic numbers shall not be sent), 

agents pseudo city code, 

electronic reservations service provider number, 

corporate or group identification, 

type of trip (e.g. leisure or business). 

3.1. 1.1. 2 data to identify on whose behalf the request is being made. Data may 
include, but not be limited to: 

Name/Age/Marital Status, 

Contact Details, 

Frequent Flyer Number or Profile number. 

Customer Type (e.g. adult/child), 

Travel History, 

Nationality, 

Shopping History, 

Previously Purchased Services. 

3. 1.1. 1.3 attributes data for what is requested. Data may include, but not be 
limited to: 

Point of Sale, 

Travel Dates, 

Origin and Destination, 

Number of Passengers and passenger type, 

Trip type (e.g. open, round trip, one way). 
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3.1. 1.2 Personal information that may be passed will be as bilaterally or multilaterally 
agreed with due consideration for compliance with all government privacy laws. 

3.1. 1.3 Upon receipt of a request, the carrier shall respond with a product offer. The 
offer should include but not be limited to: 

unique request identifier, 
a description of the product attributes, 
a list of optional ancillaries for example, 
bundle information, 
name of optional ancillaries, 
charges, 
link if applicable. 

discounts and special offers (optional), 
product availability warnings (optional), 
promotional codes and discounts (optional), 
terms and conditions associated with the offer, 
expiration of offer. 

3.1. 1.4 Multiple repetitions of this dialogue process shall be provided. 

3.1.2 Order Process Description 

The Order Process is a dialogue that is generated from a direct or indirect distribution 
channel to an airline rules engine via a DAS API that will confirm the commitment to 
purchase. This may also include payment information. The order process will provide 
the carrier the opportunity to fulfill the transaction, create the booking record, issue the 
document{s) and respond with confirmations. 

3.1. 2.1 The commitment to purchase data to enable the booking to be made may 
include but not be limited to: 

passenger details, 

name, 

address. 
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date of birth, 
gender, 

passenger profile information, 
frequent traveler number, 
special requests, 
payment information If applicable. 

3.1. 2.2 upon receipt of an order, if payment information is not received, carriers shall 
respond with either a request for payment or an option to hold the product offer either 
with or without a fee. 

3.1. 2.3 upon receipt of payment data, carriers will create the reservations records and 
issue the traffic documents (electronic tickets and/or electronic miscellaneous 
documents as applicable) and respond with a confirmation. This confirmation should 
include but not be limited to: 

Ticketing Information and receipts in accordance with the provisions of 
Resolutions 722f, 722g, 725f or 725g as applicable, 

Terms and Conditions of the offer, 

Legal Notices. 

3.1. 2.4 Carriers, that have confirmed or requested interline space shall ensure that 
reservations and ticketing data is communicated to their interline partners in accordance 
with the provisions of standard industry messages published in AIRIMP-Passenger and 
the UN EDIFACT and XML standards as published by lATA under the provisions of 
Resolution 783. 

3.1.3 Change Process Description 

3.1. 3.1 The Change Process is a dialogue that is generated from a direct or indirect 
distribution channel to an airline rules engine via a DAS API that will request a 
modification, addition, cancellation or refund to an existing confirmed order. The request 
shall include data that enables a carrier to identify the original order. The request shall 
also include authentication and attributes data as shown in 3. 1.1. 1.1 through 3. 1.1. 1.3. 

3.1. 3.2 Upon receipt of a change request, carriers may revise the product offer and 
respond back to the requestor. Carriers shall respond based on the provisions of 3.1 .1 .3 
or deny the change request. 

3.1. 3.3 Changes to interline bookings should be effected in accordance with the 
provisions of paragraph 3. 1.2. 4. 

3.1. 3.4 Fulfillment of a revised order shall be in accordance with the provisions of 3.1.2. 
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Attachment A 

PASSENGER DISTRIBUTION MANAGEMENT GROUP 


1. ESTABLISHMENT OF THE MANAGEMENT GROUP 

A Passenger Distribution Management Group hereinafter referred to as the 
Management Group is established for managing the development of passenger 
distribution processes and standards as published in lATA Resolutions and 
Recommended Practices, and the development of modern technology messaging 
standards (e.g. XML) under the provisions of Resolution 783. 

The Management Group shall report to the Joint A4A/IATA Passenger Services 
Conference (JPSC) and shall consist of up to fifteen (15) members appointed by the 
JPSC. The Management Group shall include representatives from airlines and shall be 
able to invite other interested parties (e.g. lATA Strategic Partners and all other third 
party industry stakeholders) as required from time to time to reflect the multi-stakeholder 
nature of the passenger distribution process. 

The JPSC will ensure that the membership is so constituted that adequate expertise is 
maintained. 


2. FUNCTIONS OF THE MANAGEMENT GROUP 

The main functions of the Management Group are: 

2.1 to review and approve proposed additions, changes and deletions to the key 
principles of passenger distribution; 

2.2 to manage the development of processes and standards; 

2.3 to submit an annual report of its activities to the JPSC meeting; 

2.4 to liaise closely with other A4A and lATA Committees impacting on passenger 
distribution standards. 


3. MEETINGS OF THE MANAGEMENT GROUP 

3.1 The Management Group shall meet as required but not less than once per year. 
A quorum shall consist of not less than one-third of the Management Group members. 


3.2 The Management Group shall elect its own Chair-Person and Vice-Chairperson 
from lATA and A4A member airlines. 
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3.3 Any lATA or A4A Member who is not a member of the Management Group may 
attend Management Group meetings and may vote on any issue except the nomination 
of officers. 

3.4 Decisions of the Management Group shall be by an 80% positive vote of the 
lATA and A4A Members present at the meeting and entitled to vote. Abstentions do not 
count in the voting. 

3.5 The Management Group shall determine its own working procedures and may 
establish sub-groups as it determines necessary. 


4. AMENDMENT PROCEDURES 

4.1 Proposals to amend the passenger distribution standards may be submitted by the 
passenger distribution sub-groups, any A4A or lATA Member, or members of the lATA 
Strategic Partners Program. 

4.2 The Management Group shall consider all such proposals and shall act upon them 
as follows: 

4.2.1 Adopt the proposal if accepted by 80% of the lATA and A4A Members entitled to 
vote on such proposals; 

4.2.2 Reject the proposal; 

4.2.3 Refer the proposal to the next Management Group meeting for further review; 

4.2.4 If the proposal is in conflict with existing industry standards, refer the proposal to 
the next meeting of the JPSC for further review and resolution. 

4.3 All amendments agreed by the Management Group shall be circulated to all lATA 
and A4A Members within thirty (30) days of the Management Group meeting. 

4.4 In determination of its working procedures, the Management Group may utilize a 
mail vote procedure to progress proposals to amend passenger distribution standards 
between Management Group meetings. Utilization of the mail vote procedure is limited 
to amendments of an urgent nature and which are requested by or supported by five (5) 
or more Management Group members. Adoption of proposals using the mail vote 
procedure will follow the above amendment procedures. 

4.5 Amendments endorsed by the Management Group shall be forwarded to the JPSC 
for final adoption. 
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5. PASSENGER DISTRIBUTION IMPLEMENTATION MANUAL 

Whilst developing and enhancing the resolutions and messaging standards for the 
implementation of enhanced airline distribution it is acknowledged that there are a 
number of items that, whilst not appropriate for inclusion in the resolution text, are 
fundamental to obtaining a clear understanding of how enhanced passenger distribution 
is implemented. 

Further, given the variety of stakeholders, there is significant benefit in documenting 
various aspects of the overall processes to promote a common understanding and 
standardized approach to enhanced distribution implementation. Consequently the 
Management Group shall oversee the development of a Passenger Distribution Manual 
which provides clarifications and explanations of the functions related to Enhanced 
Airline Distribution as well as guidelines and best practices in accordance with the 
requirements as documented in this resolution. 

5.1 The Passenger Distribution Implementation Manual shall contain: 

• An end-to-end Passenger Process, 

• A Passenger Process Toolbox covering the end-to-end process, 

• Recommended Practices, 

• Technical Specifications, 

• Implementation Guides, 

• Templates for Service Level Agreements. 


5.2 A new edition of the Passenger Distribution Implementation Manual shall be issued 
as and when determined by the Management Group and in consultation with the 
Secretariat. 
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Mr. Bachus. Thank you. 

Professor Sagers. 

TESTIMONY OF CHRISTOPHER L. SAGERS, JAMES A. THOMAS 

DISTINGUISHED PROFESSOR OF LAW, CLEVELAND STATE 

UNIVERSITY 

Mr. Sagers. Thank you very much. So my friend, Diana Moss, 
of the American Antitrust Institute told me that I should he getting 
hazard pay for being here today. And I am here, I am afraid, to 
suggest some reasons not to he so optimistic about this merger. I 
will notice that there are kind of a lot of captains uniforms behind 
me, and I have to say I am a little afraid that when I leave here 
to go home to Cleveland today, I am going to be on some sort of 
no fly list. And I hope that is not true. 

Mr. Bachus. They are all very friendly, I can tell. 

Mr. Sagers. I am sure they are. I am not going to say what air- 
line I am on. And I will note as well that Dr. Winston, who I think 
is — he is only coincidentally to my left, and he is also going to prob- 
ably say a few things in disagreement with me. He is an eminent 
person. No person could study the antitrust treatment and competi- 
tion in airline markets without studying his work. And yet he and 
I are going to disagree about a few things. 

But the most encouraging thing I have heard today so far is 
Chairman Goodlatte’s statement, which I was very pleased to hear 
describe antitrust law as non-ideological. And I could not agree 
more. It is non-ideological. 

I do not have, you know, my own phalanx of supporters behind 
me, and indeed I do not have any staff to come help support me 
in these sorts of things because I am only here to speak in favor 
of a policy that is supposed to protect everybody, including us aver- 
age folks. And so guys like me come and talk about it alone. 

So here is my basic thought in the very brief time I have to de- 
scribe this complex deal. 

I think that in policy consideration of transactions like these, 
complexity is the defendant’s friend. Complexity is the merging 
party’s friend. It is not the friend, though, of most other people that 
are affected by the transaction. I want, therefore, to try to describe 
a few things that, to me, seem relatively simple. 

First of all, there will be a lot of discussion, and it is going to 
seem complex because it seems to require a lot of understanding 
of complicated industry facts, of benefits proposed by the merger. 
Right? There is a lot of complexity surrounding the purported bene- 
fits. 

I am not even really going to talk about the benefits. I personally 
do not think they are worth dwelling on, at least not in this set- 
ting, because we all, every single one of us, have been to this rodeo 
before. We have seen many many mergers in many industries, and 
we have seen many mergers in the airlines in the 35 years since 
deregulation. And they have always been said to propose these 
same benefits or benefits like them, and quite often they have been 
disappointing. My sense is that the promises are typically not kept, 
and they have led to sometimes very painful disappointments. 

I am going to talk instead about what I also think is relatively 
simple, and that is the competitive effects. There is not time for me 



101 


really to address it fully, but I will say this. In the written state- 
ments that I read last night, and I read them all, the most remark- 
able statement was that in this merger, among the thousands and 
thousands of daily flights to cities all across the United States that 
are controlled by these 2 carriers, the only overlaps that matter in 
the whole combined network will be 12 overlaps, 12 flights. We 
could delve into some complexities. I would rather focus on what 
seems to me simple. We should ask ourselves, among those thou- 
sands and thousands of flights, are there really only 12 cities in 
which these 2 carriers provide competition with each other that 
would be lost through this merger? I do not think so. 

For a brief introductory analysis to what are the more likely ef- 
fects, you can look at the white paper produced by the American 
Antitrust Institute, which is attached to Mr. Mitchell’s written 
statement. 

The final thing I will say, and unfortunately I have a very brief 
remaining time to say it, is that a dominating theme of all discus- 
sion of airline mergers since deregulation has been the economic 
difficulties of the carriers. The claim is we have to merge. We have 
to consolidate to strengthen ourselves so that we can perform. 

Here are a few thoughts about that. First of all, the carriers real- 
ly have never offered any very plausible explanation why merger. 
It has to be merger that is going to solve our economic problems. 
They can and they often have suggested a lot of detailed argu- 
ments. 

But again, I think the response is a relatively simple one, and 
it is that, well, we have had a long time. We have had 35 years 
with dozens of mergers, every single one of which has been sold on 
the claim that synergies, cost savings, et cetera, are going to make 
us competitive. It has not worked. The airlines have remained — the 
legacy airlines, at least, have remained mostly economically in dire 
straits throughout that whole time. 

With that I will end. Thank you. 

[The prepared statement of Mr. Sagers follows:] 
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Chairman Bachus and members of the Subcommittee, my name is Chris Sagers 
and I am a professor of law at Cleveland State University in Cleveland, Ohio. With my 
gratitude I am pleased to offer these thoughts on antitrust aspects of the proposed merger 
of American Airlines (“American”) and U.S. Airways. I have studied the law of antitrust 
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and regulated industries throughout my career, and I have published on competition in 
regulated sectors, including the airlines and other transportation industries * 

Two themes have dominated airline competition policy since deregulation, and 
they have driven discussion of every airline merger. Merging airlines have used them to 
conceal seriously anticompetitive transactions, preserve pockets of market power, and 
perpetuate an inefficient, high-cost industrial organization. Those themes are: (1) the 
industry’s purportedly special problems, which are said to relate to its high costs or to 
technological issues, and (2) its persistently poor economic performance. Each time a 
new merger is proposed, the merging parties argue that they cannot alone survive the 
forces of unrestrained competition, explain that inability according to such detailed cost- 
based arguments as they can muster, and point to their own prior bad performance as 
proof of it. But each time, despite their predictions to the contrary, the mergers that are 
then approved are followed by price increases on those city-pair routes where 
concentration has increased, and by continued poor economic performance. 

The industry and its defenders have argued in various ways that the fault is with 
special problems in airline markets. Indeed, the parties to the present proposed merger 
allege that American requires it to emerge from bankruptcy. But a much better 
explanation, which doesn’t require believing that airline markets are somehow different 
than virtually all of the other markets in the United States, is a simple one. The legacy 
carriers have remained high cost, but through well protected pockets of market power and 
anticompetitive conduct they have been able to acquire or exclude almost all of the many 

* I do not represent any party with any interest in this matter. I have received no 
compensation in connection with ray testimony, 1 appear here at my own expense, and 
the views expressed are my own. I submit this testimony at the request of counsel for the 
Subcommittee. 
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low-cost carrier entrants (“LCCs”) that have challenged them since deregulation. Failure 
to enforce the antitrust laws against these many mergers, in other words, has preserved 
inefficient firms, kept them from performing adequately, and kept prices high, in just the 
way that basic economics would predict. The great irony is that competitive markets, 
which the incumbent airlines have kept at bay by stressing their allegedly special 
problems, could have driven the very efficiencies needed for healthy economic 
performance. 

I. Background 

While the airlines are now subject to antitrust like most other firms, and while 
major airline mergers must be approved by the Department of Justice, there has in effect 
been little antitrust policy in the airline industry. The industry began its history in the 
1920s in a heavily regulated state, stayed that way until the process of deregulation began 
in the late 1970s, and then entered a period of essentially deregulated competition that 
has been rocky and quite different than deregulatory planners had anticipated. Since 
deregulation, the industry’s history has consisted of three, roughly decade-long blocks 
punctuated by two separate bouts of new entry and vigorous competition which relatively 
quickly were snuffed out by failure or acquisition of all new entrants.^ 

Deregulation was followed by a frenetic burst of new entry, and the industry 
experienced vigorous competition for the first time in its history. However, during a 
short transitional period following deregulation, the merger review authority of the 
former Civil Aeronautics Board was temporarily transferred to the Department of 

^ See generally Chris Sagers, “Rarely Tried, and . . . Rarely Successful": 
Theuretically Impossible Price Predation Among the Airlines, 74 J. AirL. & COMM. 919, 
936-41 (2009). 
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Transportation (“DOT”), before it was finally vested in the Department of Justice 
(“DOJ”) in the 1 980s. During that brief period, the DOT approved no fewer than twenty- 
one separate mergers and rejected none, even though the DOJ appeared in an advisory 
capacity and vigorously opposed several of them. This period also saw certain 
developments deregulators had not foreseen — most importantly, the rise of the “hub-and- 
spoke” system and the development (by American, tellingly) of a uniquely sophisticated, 
highly successful system of price discrimination known in the industry as “yield 
management.” 

Next, beginning in about 1993, as the economy generally emerged from downturn 
and the then-still small Southwest Airlines began to convincingly demonstrate the 
possibility of selective, low-cost competition against the majors, another flurry of entry 
ensued. That period was destined to be short as well, however, and again by late 1990s 
or early 2000s, the entrants had almost all failed or been acquired by major airlines. 
Indeed, virtually every new entrant in the industry’s entire history since deregulation has 
either failed or been acquired.^ Since then, in any case, competition has been more 
muted, and the major carriers have also executed a series of large consolidating mergers, 
but the industry’s economic performance has still been uniformly poor. The legacy 
carriers have failed to earn profits in all but a handful of the years since deregulation, and 
several of them have undergone one or more bankruptcy reorganizations or been 
liquidated entirely. 

A persistent theme of this lackluster history has been allegations of 
anticompetitive conduct by the legacy carriers. Most importantly, it has been alleged by 


^ Id. 
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private industry participants, federal agencies and even the most esteemed of outside 
observers^* that legacy carriers have engaged in selective predatory pricing attacks to 
exclude entrants from city-pair routes where they enjoy dominance — and especially new 
industry entrants or LCCs that have operated elsewhere.' However unlikely price 
predation may be in the typical market — a topic of much debate — a number of factors 
suggests its likelihood in deregulated airline competition. The overwhelming empirical 
evidence shows that the legacy carriers have each managed to establish pockets of 
significant market power at their hub airports,'’ and because they compete only in discrete 
city-pair markets, any act of predatory pricing will expose them to temporary losses on 
only one route. Moreover, given the high capital outlays of genuinely new airline entry, a 
relatively few bouts of successful predation are probably sufficient to dry up capital 
market access to new entrants.’ 

Throughout this period, airlines have proposed many, many mergers and 
acquisitions, and, even after the DOJ took over their review in the 1980s, the antitrust 
authorities have approved almost all of them. The DOT never blocked any transactions, 
and the DOJ has blocked only one large one, the proposed acquisition of U.S. Airways by 
United Airlines in 2001. In the present period of significant concentration and mostly 
slack competition, only a handful of major airlines still exist. Following several very 


See, e.g.. Statement of Alfred E. Kahn before Comm, on the Jud., Subcomm. on 
Antitrust, Bus. Rights & Competition, U.S. Senate, Airline Compelilion: Clear Shies or 
Tnrhulence Ahead?, 106th Cong., 2d Sess. (May 2, 2000). 

' Economists and lawyers typically describe pricing as “predatory” if it is below cost 
(or at least sacrifices some profit) and is intended to force some competitor to exit the 
market or raise its prices. 

’’ See Sagers, supra (collecting econometric reports). 

’ See Sagers, supra (elaborating these points at length). 
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large mergers in just the past few years,* all of them unchallenged by federal authorities, 
the proposed AmericanAJ.S. Airways deal would leave the sector with only four major 
players: United, Delta, American and Southwest. Nationally, those four firms will hold 
more than 70% of airline travel. But much more importantly, they will enjoy discrete 
pockets of much more power dominance in any number of city-pair routes — specific 
routes served only be one or two other carriers, where they are known to charge higher 
rates — and will face meaningful challenge in only some markets by the small number of 
remaining law cost carriers (“LCCs”).'* 

And above all, the evidence is clear that in those many specific city-pair markets 
on which legacy finns have been able to keep their competition to only one or a few other 
carriers, they have increased their prices.^” Consolidations have also ordinarily been 
followed by some job losses, in part because merging firms typically close the smallest of 
the hubs in their combined networks. Job losses and the closing of hubs are described as 


* There have been six major mergers since 2005: (a) U.S. Airways/ America West in 
205, (b) Delat/Northwest in 2008, (c) Republic Airlines’ acquisitions of both Midwest 
and Frontier Airlines in 2009, (d) United/Continental in 2010, and (e) Southwest/AirTran 
in 2010. See Diana L. Moss & Kevin Mitchell, The Proposed Merger of U.S. Airways 
and American Airlines: The Rush to (dosed Airline Systems (American Antitrust Institute 
& Business Travel Coalition, August 8, 2012). 

^ Among the LCCs that remain, really only three are large and secure enough to offer 
serious fare competition — JetBlue and Spirit, along with Frontier following its 
forthcoming spin-off from Republic. See id. 

Some sympathetic to the industry have defended the present merger by observing 
that a\’erage airline fares risen at a rate roughly comparable to inflation for the past 
several years. See Pablo T. Spiller, Why American-US Ainvays Deal Is Good, CNN 
Opinion, Feb. 18, 2013, available at http://www.cnn.eom/2013/02/18/opinion/spiller- 
airline-merger. But a focus on national average prices is extremely misleading. Airline 
markets are not national in scope. An airline does not set one fare price for all its flights 
nationally; it sets rates for each individual city-pair route that it serves, and rates are 
known to vary depending on how many other carriers serve that route. So it is very 
possible for overall average airline rates to advance at a pace like prices in other markets, 
even though discrete city-pairs lacking much competition see much faster rate increases. 
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“synergies” or the achievement of “efficiencies,” but they are best understood as simply 
the reductions in output predicted by elementary economics in any case of increasing 
market power. 

11. The Effects of an American/ll.S. Airways Merger 

A. Expect Higher Fares in Specific City-Pair Markets, and Some Job Losses 

There is no reason to expect an outcome any better in the proposed deal than has 
followed the many other airline mergers during the thirty-five years since deregulation. 
That is to say, the merged firm’s financial performance is unlikely meaningfully to 
improve, but it is likely to raise fares and limit service over significant portions of its 
network, as well as to reduce its workforce and close one or more of its hubs. 

Unforunately, it is not a terribly good answer that the DOJ may be able to impose 
more limited remedies on the merging parties than blocking their play completely. The 
major problem with the existing antitrust approach to airline consolidation is that the 
antitrust agencies and the courts lack any resolve actually to stop major mergers, but the 
limited alternative remedy they are willing to support is likely to be ineffective. On the 
one hand, neither government officials nor the American public has any stomach for 
business failure. And it superficially seems, given the airlines’ poor performance, that 
without continued consolidation the legacies’ only option is consolidation. But without 
blocking transactions completely, the DOJ’s only alternative is to require the parties to 
divest some of their “slots” on particular city-pair routes where competition would be 
unacceptably reduced by the particular transaction. (DOJ will surely require at least that 
in this particular transaction as to about a half-dozen city-pairs, on which the parties 
would otherwise enjoy complete monopoly.) The problem is that the only potential 
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purchasers While there are a few remaining LCCs that have some wherewithal to 

compete, the only LCC whose entry has ever persistently driven down fares in city-pair 

markets is Southwest, and Southwest has now achieved a nationwide presence of its own, 

and its costs are believed to have risen as well. All other LCCs to have seriously 

challenged a legacy carrier on a city-pair that it dominated has exited, or indeed has been 

acquired or failed completely. And while slots might be offered to other legacy carriers, 

instead of an LCC, the post-merger legacies will effectively be operating within a four- 

firm oligopoly, and widely accepted economic theory predicts that they cannot be 

expected to seriously compete on any except their most competitive routes." 

B. Poor Economic Performcmce Is Perfectly Const stent With Market Power and High 
Prices 

Finally, there is little significance in the fact that American is emerging from 
bankruptcy or that either carrier has faced financial difficulty. First, that legacy carriers 
have found vigorous price competition difficult is explained less well by any special 
characteristic of their markets or technology, and much better by the persistence of their 
high costs relative to most firms to have entered since deregulation. Second, poor 
financial performance is perfectly consistent with market power or even full monopoly, 
because efficiency typically suffers firms acquire market power. As a commonplace of 
economic theory, where there are supracompetitive profits to be found, firms can be 
expected make socially wasteful investments to acquire or maintain it,'^ and to indulge in 


" See generally George Stigler, A Theory of Oligopoly, 72 J. Pol. Egon. 44 (1964). 
See Richard A. Posner, Ihe Social Costs of Monopoly and Regulation, 83 J. POL. 
Econ. 807 (1975); 
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organizational “slack” once it is gotten.'^ In fact it is now generally taken for granted in 
the theory of corporations or the theory of the firm that the only force that can effectively 
preserve internal productive efficiency is product market competition.''' 


See Harvey Leibenstein, Allocative Ffftciency vs. X-Ejficiency, 56 Am. Econ. Rhv. 
392 (1966); Harvey Leibenstein, X-lmfficiency Xisis — Reply to an Xorcist, 68 Am. Econ. 
Rev. 203, 211 (1978); Harvey Leibenstein, On the Basic Proposition oj X-Effciency 
Theory, 68 Am. Econ. Rev. 328 (1978). 

See generally Einer R. Elhauge, Defining Better Monopolization Standards, 56 
Stan. L. Rev. 253, 299-300 (2003). 
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Mr. Bachus. Mr. Winston or Dr. Winston. 

TESTIMONY OF CLIFFORD WINSTON, SENIOR FELLOW, ECO- 
NOMIC STUDIES PROGRAM, THE BROOKINGS INSTITUTION 

Mr. Winston. Thank you. I am happy to he ahle to testify at this 
merger. I testified at the Delta/Northwest merger in 2008 in sup- 
port of that merger, and I support this merger. But I have some 
new perspectives to bring. I am not just going to read my old testi- 
mony. And what I think I will do in the short amount of time, 
given what we have heard, is repackage my written presentation 
in my oral presentation, beginning with my conclusion. 

All mergers, not just airlines, involve what we are to call the 
Williamson tradeoffs; that is, mergers trade off benefits from econo- 
mies and expansion to get lower costs, okay. That is the positive 
claim to them. And then the anti-competitive concern that you are 
losing a competitor and that you will raise prices. So traditionally, 
when we think of these things we start off with tradeoffs, and nat- 
urally, you know, you will hear them and you have heard them, as 
expected. 

What I think is interesting now about airlines, and I did not 
stress this enough before, but I think it is increasingly true now, 
is we do not have to think of these any more as tradeoffs. Now ad- 
mittedly, I will be bringing in an additional policy perspective, but 
I think that was appropriately done by Mr. Mitchell raising just 
concerns about what is going on with how tickets are distributed. 

And that additional policy perspective is the growing reality of 
where this industry is going, and that is the globalization. This is 
a global airline industry, right? We have to see where are we really 
going to be going. And when I mean globalization, I mean full open 
skies, something we have been moving toward, and ultimately cab- 
otage, which is allowing foreign carriers to serve in the U.S. 

And, you know, if you think that is a strange policy, consider the 
automobile industry and imagine what it would be like if we did 
not have Honda, Toyota, et cetera, building and assembling cars 
here. And one wonders what is wrong with a picture like that when 
that is the case in autos, but we do not allow British and Irish 
planes to fly in the U.S. 

All right. Once you bring that perspective into mind, things 
change radically. You do not have tradeoffs. In other words, it is 
quite clear that with the airline’s job to be as efficient as possible, 
okay, and reduce costs, and what policy makers’ job to do is to pro- 
mote globalization and policy, promoting open skies, finish the job 
with that, and cabotage. What that will do is give you your influx 
of competitors to make sure that the efficiency improvements are 
largely transferred to consumers. And so the concerns about com- 
petition just go out the window once you start thinking about that. 

All right. But something else very important becomes clear then. 
You get a deeper and, I think, more intuitive understanding of why 
carriers are merging. Think about what airlines really involve. It 
is a very risky investment, okay? And billions of dollars of seats 
that are in the sky, all right? And it is risky because there are lots 
of shocks that I will get to shortly, all right. 

What you want to do deal with risk, as we know, is to have a 
portfolio, and you could allocate those seats in response to shocks 
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and risks. And in a globalized economy, then you can imagine what 
people will do. When things are tough in one place, they will move 
their capacity to another place, all right. Mergers enable you to do 
that. 

So I would suggest that the main justification for mergers which 
really has not been emphasized enough is really a way of dealing 
with risk, which is the inherent challenge in this industry. 

All right. So let me turn to that, why I think that. This all comes 
out of deregulation, you know. You can recall, but you have read, 
that airlines operated with a load factor of 55 percent, so they have 
billions of dollars in capacity, and they are using only half of it. So, 
you know, in retrospect you can just see how crazy regulation was. 
What a waste, all right? But at the same time, airlines were shield- 
ed from the fundamental challenge; that is, matching capacity with 
demand and these shocks. 

So you have to commit to capacity to buy planes in advance, and 
you think you know what demand is. And then you have got to 
deal with fuel shocks, macroeconomic shocks, the Gulf War, Sep- 
tember 11th, and, to top it off, sequestration, all right? That is real- 
ly a very challenging thing to do. 

So what do you want to do? You want to have the ability to di- 
versify, right, and be able to allocate your seats appropriately. That 
is what mergers do, and that is why the airlines have been doing 
it for all these decades, I would contend. 

Now, in the process of doing that, what do we see going on in 
the industry? What are the long-run trends? Well, real prices con- 
tinue to go down. They continue to be below the SIFL, the standard 
industry fair level, under regulations, so the benefits of deregula- 
tion are preserved. And most importantly, load factors are going 
up. That is the key efficiency thing that we want to look at. We 
are not operating at 55 percent. We are much closer to 80 or 90. 

So I would suggest that, you know, these mergers are just part 
of a tool. They are not the only tool, but to deal in the long run 
with where this industry is going, and that is globalization. 

Now, I believe in the end, you know. Congress is critical here in 
pushing for that, all right? And then we get a win-win, and then 
presumably then the airlines should go along with it. We are allow- 
ing you to be more efficient. You allow us to spur competition in 
this industry. 

[The prepared statement of Mr. Winston follows:] 
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Introduction 

In a 1 995 book, The Evolution of the Airline Industry, Steven A. Morrison and 1 assessed 
the effects of various hypothetical changes in airline competition on air travelers’ fares. 
An extreme scenario that we considered was that Alaska, Continental, America West, 
Northwest, TWA, and USAir exited the industry, leaving Southwest, United, American, 
and Delta as the only major carriers in the U.S. domestic market. At the time, we thought 
this large scale exit would be a tremendous shock to industry competition — note, we did 
not assume that the carriers exited by merging with other carriers. We found, however, 
that fares increased modestly, about 8 percent, which preserved most of the decline in 
fares due to deregulation. We attributed our finding to the ability of Southwest to enter 
additional markets and discipline fares. 

Today, this extreme scenario no longer seems so extreme because if American’s 
proposed merger with US Airways is approved, then, with the exception of Alaska, all 
the carriers that we assumed would exit the industry would have done so. My testimony 
provides some perspective on this scenario, indicates why its effects on fares would differ 
from the prediction that we reported in our book, and assesses U.S. airlines’ merger 
activity in the broader context of the industry’s eventual evolution to a highly 
competitive, global airline industry. 

The Scenario and Reality 

The scenario we posited in our book differs from an actual post American-US Airways 
merger environment because we assumed that carriers would simply exit the industry and 
would not merge and because we accounted for competition among only four remaining 
carriers. 

In our scenario, when a carrier was assumed to exit a market, all of its assets exited with 
it. This assumption ignored the potential benefits of a merger and overstated the exiting 
carrier’s effect in raising fares because its assets could have been put to more effective 
use if that carrier merged with another carrier, thereby creating a more efficient 
competitor. Indeed, retrospective empirical assessments of airline mergers have generally 
found that the presence of a merged air carrier in a market does not lead to higher fares. 

At the same time, travelers benefit from the merged carrier’s more extensive network and 
from more opportunities to use frequent flier miles. 

Our scenario also did not account for the fact that in addition to American, Delta, United, 
and Southwest, the carriers that would still compete in the industry include Alaska, 
JetBlue, Spirit, Frontier, Virgin America, Allegiant, and Hawaiian Air among others. 

Accordingly, even though for the last decade or so the U.S. airline industry has been 
evolving in a way that is consistent with the extreme scenario in our book, as shown in 
Borenstein and Rose’s recent paper reporting U.S. airline industry operating 
characteristics through 201 1, real yields have continued to decline since deregulation in 
1978; real yields have been consistently below the Standard Industry Fare Level (SIFL) 
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that was used by the Civil Aeronautics Board to determine regulated fares; low-cost 
carriers’ market share has steadily increased; route level concentration on hub and non- 
hub routes has stabilized during the past ten years; and the industry average load factor 
(the percentage of seats filled by paying passengers) has steadily increased. And, as 
reported in Tomer, Puentes, and Neal’s Brookings study, travel in U.S. international 
markets has more than doubled between 1990 and 2011 as U.S. carriers have taken 
advantage of open skies agreements to expand their international networks and increase 
flight frequency. 

Similar to the mergers that preceded it, the merger of American Airlines and US Airways 
would preserve those positive long run trends. Carrier competition would continue to be 
intense and low-cost carriers would continue to put downward pressure on fares. Entry 
and exit would continue to be fluid in airline markets as a merged American and US 
Airways would optimize its network by exiting some routes and entering others, while 
other carriers would adjust their networks by entering some of the routes that American 
exited and exiting some of the routes that they entered. The merged American and US 
Airways would also strengthen its international network and benefit travelers by serving 
more foreign destinations. 

In retrospect, the extreme scenario depicted in our book previewed a natural evolution of 
the industry in response to deregulation with the critical caveat that instead of completely 
exiting the industry, certain carriers have merged with others, which has enabled the 
industry’s capital stock to become more productive as, for example, merged carriers have 
been able to retire their least efficient aircraft more quickly and has enabled the merged 
carriers to strengthen their international networks. 

Toward a Global Airline Industry 

A proposed merger between large firms is often accompanied by concerns that the 
consolidation would reduce competition and raise prices. If policymakers are concerned 
that the proposed American-US Airways merger may have anti -competitive effects, 
notwithstanding any gains in operating efficiency, then an effective way to address those 
concerns, obtain the efficiency gains, and significantly benefit travelers would be to take 
steps to stimulate addition competition by creating a deregulated global airline industry. 

In fact, U.S. and foreign policymakers have already begun that process by negotiating 
open skies agreements, which give U.S. and foreign carriers the freedom to enter and set 
fares in U.S. international markets. As expected, air travelers have benefited. In a recent 
paper, Jia Yan and I estimated that the reduction in fares and increase in flight 
frequencies in markets that are governed by open skies agreements has raised travelers’ 
welfare $5 billion annually. If the United States negotiated agreements with foreign 
countries so that all U.S. international routes were governed by open skies, we estimate 
that travelers would gain an additional $5 billion annually. 

The final step to create a highly competitive global airline industry would be for the 
United States to allow foreign airlines to serve U.S. domestic markets. (Other countries 
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should also allow foreign carriers, including U S. carriers, to serve their domestic 
markets.) Clearly, competition would be even more intense in U.S. markets and travelers 
would benefit from lower fares and service improvements if their choice of carriers were 
expanded to include discount carriers like Ryanair and global players like Qantas and 
British Airways. Such airlines have never posed a threat to national security or to the 
safety of air travelers. 

Whether it was part of their grand design, U.S. carriers have been preparing for decades 
for a truly competitive global airline industry. As part of this process, they decided that 
mergers would help them develop more efficient operations and networks. No evidence 
exists to question the effectiveness of that strategy; hence, policymakers have been wise 
to allow consolidation to move forward and they should allow American Airlines and US 
Airways to continue the process. Policymakers should also accelerate the airline 
industry’s contribution to globalization by creating a truly competitive deregulated 
environment that would benefit travelers in the United States and throughout the world. 
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Mr. Bachus. Thank you. We will now proceed under the 5- 
minute rule with questions, and I will begin by recognizing myself 
for 5 minutes. 

One thing, Mr. Mitchell, that you and Professor Sagers did not 
address, you talked about some possible negative implications of 
this merger. But if it does not go through, and there are some de- 
monstrable negatives, very many, and I just wonder if you consid- 
ered that. For instance, a failure of American Airlines being finan- 
cially unsustainable. 

Mr. Mitchell. Well, American Airlines is exiting or will exit 
bankruptcy reorganization as a lower-cost carrier with billions of 
dollars in cash and cash equivalents, and new aircraft are on order. 
And their CEO has said countless times that they will be profitable 
as a stand-alone carrier. Likewise US Airways is enjoying some of 
its most successful earnings in its history. 

So I just do not buy into the notion that these are failing firms. 
It certainly does not apply as a failing firm against the guidelines, 
the antitrust guidelines. They are fit and able to compete. And to 
make the argument, as you hear now, then that they need to be 
large enough to compete effectively with the new Delta or the Con- 
tinental-United, well, they claim themselves they can compete 
against them. If you use the logic that you always have to get big- 
ger to compete with the next biggest carrier, we are going to end 
up with two mega carriers. I mean, the logic is flawed. 

And then finally, there are many smaller independent carriers 
that just do quite fine mixing it up. 

Mr. Bachus. Okay. 

Mr. Sagers. I would like to very briefly add one thing because 
I think this seems like the biggest issue, right, if we are going to 
have a huge business failure, we have to do something. 

My first point is I agree with Mr. Mitchell that it is unlikely. We 
do not see airline liquidations that often, despite the huge financial 
difficulty the industry has had in 35 years. 

Much more importantly, we all have had a very painful, unhappy 
experience during the past few years with this same basic problem, 
which is that we in the United States do not have the stomach for 
business failure. By not being willing to tolerate it once in a while, 
we create a very serious problem, which is that firms that know 
that they will be rescued fail to learn how to compete in difficult 
markets, okay? And in this case the subsidy 

Mr. Bachus. Let me say this. We have a bankruptcy law which 
allows you to go into bankruptcy, and then it allows the creditors, 
the company, the pension, the CBGC 

Mr. Sagers. Right, right. 

Mr. Bachus [continuing]. To agree on the best route out of bank- 
ruptcy. And that agreement has been made. 

Mr. Sagers. We do have a bankruptcy law, but 

Mr. Bachus. But what I am saying, what these companies are 
doing is exactly what the law avails of any company. And they 
have made a decision through the bankruptcy process that this is 
their best reorganization. 

Now, you know, you could argue with that, but they have availed 
themselves of the legal process. 

Mr. Sagers. I disagree. 
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Mr. Bachus. Well, I know you do. But one thing that, and I have 
read your statements and what you have said in the press. But air- 
line fares, I mean, you have talked about they have escalated, hut 
they have actually, as far as taking into account inflation, they are 
one of the hest, they are more competitive than they have ever 
been. I mean, the only reason they have been as cheap as they 
have is investors have pumped billions of dollars into failing air- 
lines. 

And I would say this. You both mentioned that they maybe had 
a few more complementary routes, or not complementary, but du- 
plications. But actually I cannot recall a merger of airlines that 
had fewer duplications than this. 

Mr. Sagers. I will reply if you allow me. 

Mr. Bachus. What? 

Mr. Sagers. I will reply if you will allow me. 

Mr. Bachus. All right. 

Mr. Sagers. Okay. First of all, they are not just doing what 
bankruptcy law allows. They are emerging from bankruptcy with 
a merger which is substantially uncompetitive. The subsidy that 
we gave to the banks during the bailout 

Mr. Bachus. No, that is their bankruptcy plan, I think. That is 
legal. 

Mr. Sagers. Yes, sir. 

Mr. Bachus. I mean, that is bankruptcy. 

Mr. Sagers. That may very well be. Most people who emerge 
from Chapter 7 do not do it through a horizontal 

Mr. Bachus. Well, most of them do not do it. But what they do, 
that is an option. 

Mr. Sagers. Yeah, unless it is illegal under antitrust laws. 

Mr. Bachus. And that is an option that the law gives them. And 
I would just say this. I am a railroad attorney. I remember Rock 
Island and where the government continued and turned them down 
saying it was anti-competitive and you lost 10,000 miles of rail and 
stranded over 4,000 shippers because you did not allow a viable 
merger. And I can tell you that everything I have read, this is 
going to make a stronger airline. 

And I will say this. You could have stopped those mergers before 
Delta and Northwest, I will agree with that. You could have 
stopped it before Continental and United. But you did not, and you 
created other airlines with a distinct advantage if you do not let 
these two airlines merge. 

And the employees are for this, you know. I have never seen 
more favorable support from employees, from unions and in a time 
of deficits from the Pension Guaranty Corporation, which is not un- 
important. 

Mr. Mitchell. Mr. Chairman, could I add one point? 

Mr. Bachus. Sure. 

Mr. Mitchell. From ABC News, you know, we talked about the 
12 overlapping routes. But there are 100 cities that these two car- 
riers currently compete on routes. That works out to 4,900 routes. 

Mr. Bachus. Well, let me say this. If you call competing, which 
I saw a list that if you fly from Birmingham to D.C. and you want 
to fly through Dallas and take 12 hours as opposed to 2 hours from 
Birmingham to D.C., you can call that, if they share that route. 
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But I do not know of anyone that would take a 12-hour flight or 
an 8-hour flight when they could go non-stop. 

Mr. Mitchell. But the real point 

Mr. Bachus. And that was on somebody’s list. 

Mr. Mitchell. The real point is that the 12 overlapping routes, 
overlapping routes in general are not as important as they were 4 
or 5 years ago. 

Mr. Bachus. All right, thank you. Mr. Cohen. 

Mr. Cohen. Have all of you all flown through Atlanta? You all 
have? 

Voice. Atlanta? 

Mr. Cohen. Have any of you all flown through Memphis? Mr. 
Mitchell, is it more convenient and nicer to be in the Memphis Air- 
port or the Atlanta Airport? [Laughter.] 

Mr. Mitchell. Every time I am there, I feel like I am living the 
dream. [Laughter.] 

Mr. Cohen. You got it, man. You have been there. Any of the 
rest of you been and think Atlanta is a better experience for your 
consumers than Memphis? Mr. Johnson? 

Mr. Johnson. Sir, I am just not familiar with the Memphis Air- 
port. But after your discussion about it 

Mr. Cohen. You and Mr. Anderson. 

Mr. Johnson. I am going to see the Memphis Airport as soon as 
I can. 

Mr. Cohen. Good. And you will like it. Is not the fact 

Mr. Bachus. He likes the ribs, right? 

Mr. Johnson. He likes the Rendezvous, right? 

Mr. Cohen. The Rendezvous and others. But, you know, Mem- 
phis Airport is small. It is easy to get around. It smells good. You 
smell ribs everywhere. [Laughter.] 

Atlanta is just gigantic, and the only smell you get is maybe, you 
know, congestion. Will US Airways-American — it will be called 
“American,” Mr. Johnson — is there a likelihood that you would look 
into Memphis? And with all the things about competition, now are 
you going to leave Memphis to just to be the stepchild of Delta, or 
would you look into coming in there and providing competition, as 
US Airways has on the Memphis-Washington route? 

Mr. Johnson. We think both — am I on? Both airlines serve 
Memphis now. We serve Memphis to a variety of our hubs. As you 
know from our testimony, our written testimony, the creation of 
the network that will come about by the New American Airlines 
will create opportunities to provide additional service to cities that 
we serve to our hubs, and we are hopeful that Memphis will be 
among that. But at this point in time, we have not had the oppor- 
tunity to plan or talk about that, but certainly Memphis will be on 
our list, sir. 

Mr. Cohen. Mr. Mitchell, one of the things Mr. Anderson said or 
others said was that since the Memphis Airport is so much better, 
the time that airlines have to stay on the tarmac or just approach, 
that they save money on fuel. Is that accurate that that would be 
an attraction to an airline to come to Memphis because of fuel costs 
just sitting on the runway? 

Mr. Mitchell. I think there is abundant evidence of that. All 
you have to do is look at the statements over time of Southwest 
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Airlines. They will, you know, stay away from any airport where 
expenses and charges are just a little bit too high for them. So, it 
makes an impact on the decision making at the airlines for sure. 

Mr. Cohen. Dr. Winston, you supported the Delta-Northwest 
merger. When you did so, did you take into consideration the hor- 
rific conditions that would result in a city like Memphis because of 
this merger? 

Mr. Winston. No, I did not. I had a broader perspective on the 
merger. I qualified the danger of prospective assessment of mergers 
because what we know is after the merger, there are so many 
changes in the network, entry and exit, that may relate to the 
merger, but in this case, as we know, probably had nothing to do 
with the merger because April 2008 was when we had our hearing, 
and the merger went forward, and then we had the great recession. 

How one could isolate what the merger did versus the great re- 
cession is very, very difficult. So the great recession should 
have 

Mr. Cohen. Well, we had our problems in Memphis, there is 
truth to that. Should the great recession not have been made Mem- 
phis a better airport, as Mr. Mitchell says, because of the fact that 
you save money and you have less time. You are burning fuel sit- 
ting there waiting to take off as you do in Atlanta? And the great 
recession should have made Memphis a more profitable hub for 
Delta. You do not agree with that. 

Mr. Winston. I think that the problem with a place like Mem- 
phis, as other, what we call, not the largest hubs, is traffic. And 
again, if you are an airline, you want to fill your plane with people, 
you want to go where the people are. 

Mr. Cohen. Destination and origination. But nevertheless, air- 
ports have become like Federal Express except the airlines use peo- 
ple and Federal Express uses packages. And there are just places 
where you move people around. And Memphis is a good place. 

But let me ask you this. Mr. Mitchell, Dr. Winston thinks it 
would be good to have international competition. Do you want to 
have Air Shanghai be our primary carrier? 

Mr. Mitchell. I personally do not fly them too much. [Laughter.] 

But, you know 

Voice. Do they fly out of Memphis? 

Mr. Mitchell. The notion that you can justify a merger based 
upon some future change in the marketplace, such as cabotage and 
open skies, is really not responsible. It is not going to happen in 
our lifetime. None of the 30 pilots or however many pilots are be- 
hind me want to wake up one morning working to find themselves 
working for the Spanish government. It is too complicated, and it 
certainly is no justification for a merger. 

Mr. Cohen. Thank you, sir. I was in Raleigh-Durham recently, 
and I had a flight on US Airways. And I had some time, and so 
I was able to look at the scheduling chart and saw that American 
flew. And American had really much better prices and much better 
deals on your frequent flyers going to Washington from Raleigh- 
Durham. Is that one of the 12 routes that you are talking about, 
or is that one of the some 100 routes that Mr. Mitchell mentioned? 

Mr. Johnson. That is one of the 12 routes. 

Mr. Cohen. And what will happen there? 
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Mr. Johnson. I imagine that we will retain a high level of serv- 
ice between Raleigh-Durham and Washington, D.C. 

Mr. Cohen. And will the price he US Airways prices or American 
Airlines prices? 

Mr. Johnson. I do not know. We have not talked about that at 
all. You know, as I said, we announced this merger 12 days ago, 
and those are things that we will work on over the coming year as 
we 

Mr. Cohen. You know, it is not just Memphis. It was St. Louis 
with TWA, it was Cincinnati, it has been Pittsburgh, lots of hub 
cities who put a lot of investment in their airports. And it was a 
business that is important to their communities, suffered because 
of mergers. 

Mr. Mitchell, do you see any of the hub cities that have served 
American or US Airways seeing a similar fate as Memphis, Pitts- 
burgh, St. Louis, Cincinnati, and maybe others have because of 
mergers? 

Mr. Mitchell. Well, it is possible, and that is going to have to 
be a very fact-intensive analysis by DoJ. But certainly Philadelphia 
could be impacted, Charlotte could be impacted, Phoenix could be 
impacted because of the geography of adjacent hubs. 

Mr. Cohen. Thank you, Mr. Bachus. I appreciate my time. Mr. 
Johnson, when you come to Memphis, let me know. We will get 
some ribs, and we will see Fred Smith. Thank you. 

Mr. Johnson. I look forward to it. 

Mr. Bachus. Mr. Farenthold. 

Mr. Farenthold. Thank you very much. Mr. Chairman, when 
you started out, you mentioned some of the airlines had gone away. 
You skipped Braniff, a great Texas airline I grew up with. And I 
mention that because it really looks like the only thing consumers 
in the U.S. are looking on airlines right now is price. 

You go back to the days when Braniff and Southwest were com- 
peting or Southwest and Muse Air, and you see some great com- 
petition on something other than price. And really all you have got 
now playing in that is Virgin is trying to offer a little bit different 
experience. 

But to me, it really is becoming commoditized, and I am con- 
cerned as we get the number of carriers down, we drop — ^you said 
there are 12 direct flights. And you are saying there are only about 
100 flights. Now, I am from Corpus Christie, Texas. To fly any- 
where from Corpus Christie, you got to change planes in Dallas or 
Houston. I think there are a lot of folks who are in non-hub cities 
or not traveling to hub cities, they are in the same boat. 

So, how many routes with one stop are you all competing on? 

Mr. Johnson. I do not know the number, but what I can tell you 
is any route with one stop in which we are competing has very sig- 
nificant competition because everybody serves those routes on a 
one-stop basis. And those routes you have four or five 

Mr. Farenthold. And I do agree, US Airways typically has, I 
see, as lower fares when I am booking. I do not have the luxury 
I used to have of being able to travel on Wednesdays, you know. 
I have got to fly on the busier days. 

You were talking about no hub closures, and just looking at the 
map of the hubs, I am going to have to agree with Mr. Mitchell. 
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The geography just does not seem to make sense. And AA has a 
history of closing hubs. I mean, you had Nashville and Raleigh- 
Durham, but on the East Coast now, you have Miami, Charlotte, 
Washington, Philadelphia, and New York. That is a whole lot of 
hubs in a closed proximity. 

How much assurance can you give us you are not going to shut 
one of those babies down? 

Mr. Kennedy. Congressman, a couple of considerations. If you 
look at the geographical distribution of the hubs, and you look also 
at the primary purpose of certain of those hubs, we have, as we 
have stated publicly, a high degree of confidence that the hubs that 
we have today will remain in place. 

For example. New York, which is the largest market in the 
world, that serves primarily for American. 

Mr. Farenthold. I am not worried about New York or L.A. 

Mr. Kennedy. But just by way of example, that New York serves 
as an international gateway, Miami as a gateway going south. And 
then when you look at Charlotte, which is a north-south hub, and 
you look at Dallas, which is, you know, primarily Midwest and 
going east and west. When you look at those, we find them to be 
highly complementary of one another, and so I think it is unlike 
what you have seen in perhaps other merger situations. 

Mr. Farenthold. You guys are familiar that on some of the 
blogs and messages boards, like Flyer Talk, you are getting 70 per- 
cent opposition to this merger from frequent flyers. 

It seems like you have got the public against you all on that. 
How are you all taking that? 

Mr. Johnson. Congressman, I have not seen those numbers. The 
feedback that we are getting from our customers, we are getting 
from the communities we serve, is exactly the opposite. Everybody 
is very excited about it. 

Mr. Farenthold. All right. Let me get back to the price competi- 
tion, and maybe, Mr. Mitchell, you can help me out a little bit on 
this. I know you expressed a great deal of concern about sites re- 
quiring a great deal of personal information from you to determine 
what fares you are going to get. And I think this is partially the 
airline industry’s fault in that they have made this so difficult with 
all of the ancillary fees. 

I get two free bags on United. My wife gets one free bag on 
United. I am a peasant on Delta, so I do not get any free bags. And 
Southwest gives everybody free bags. So, I mean, you have got to 
have some degree of information about the traveler. 

Do you think there is a way we can create a system where anon- 
ymously or semi-anonymously you can actually compare what the 
bottom line price between two airlines is going to be? 

Mr. Mitchell. Well, first of all, with respect to fares, we have 
that system today. You can go to any online or brick and mortar 
travel agency and understand all the options in the marketplace. 
But when it comes to ancillary fees, like check bag, baggage, and 
seat assignments, and so on, it is an absolute mess. 

For 5 years, the airlines’ most important corporate customers 
have been demanding that these data on the checked bags be put 
into one place for comparison shopping. 
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Mr. Farenthold. Let us get the airlines’ response real quick, 
and I want to save about 15 seconds for me. Do you all have a solu- 
tion to that? 

Mr. Kennedy. Well, let me just say a couple of things. First of 
all, American, US Air, we are strongly in favor of full transparency 
for consumers. That what we have been about. 

Mr. Farenthold. I am sorry, I am out of time. I do want to end 
this. I am concerned about this merger on a level as a frequent 
flyer. But we have given the opportunity to compete to all the other 
airlines. It seems to me with the merger that has gone through, it 
is only fair to offer you the opportunity, assuming you comply with 
the laws that are in place. But I remain concerned. It is very dif- 
ficult for new players entering the competition. It is going to be a 
problem. And I will yield back. 

Mr. Bachus. Thank you, Mr. Farenthold. Those blogs, I think 
that 98 percent of the bloggers think that we are incompetent. 
[Laughter.] 

Mr. Farenthold. And you could do a scientific poll that we only 
get eight percent approval rating. [Laughter.] 

Mr. Bachus. Mr. Conyers. 

Mr. Conyers. Chairman Bachus, I want to ask a question you 
started off with. Is this merger really necessary? I think that there 
is a general thinking that there is support for it, but I wanted to 
ask, what if we really did not have this merger going on, Mr. 
Sagers? What do you think would happen? 

Mr. Sagers. Well, as I said, we are not going to see a liquidation 
of American Airlines I think in all likelihood. And I do not think 
we are going to see frequent liquidations of any carriers in the fore- 
seeable future. We would preserve such competition as we have left 
for the near term. 

And I think that we would see perhaps an additional degree of 
market discipline for cost containment that we have forfeited, you 
know, in our airlines competition policy. 

Mr. Conyers. Mr. Mitchell, if this hearing was not held and that 
we would continue with our business, what do you think would go 
on in the industry? 

Mr. Mitchell. If the merger were not to occur? 

Mr. Conyers. Yes. 

Mr. Mitchell. Well, I think, you know, we will several network 
carriers competing aggressively against one another. I think both 
carriers will do just fine. 

Let us be honest. This is going to really help creditors. It is a 
better deal for labor. But it is all about the revenue, and if this 
merger were approved, we are going to three network carriers. The 
ability to coordinate fare hikes will be unprecedented. Last year 
there were 15 proposed fare hikes. Eight were rejected by one or 
two carriers. 

The probability that they will be rejected in the future begins to 
go way down when you have three carriers and coordinated effects. 
We have to balance three network carriers, if it comes to it, with 
more transparency in order to preserve the marketplace and com- 
petition. 

Mr. Kennedy. Congressman Conyers 
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Mr. Bachus. I was going to suggest, Mr. Conyers, and we will 
give you an extra minute to let the two representatives of the air- 
lines answer your question. 

Mr. Conyers. All right. 

Mr. Kennedy. Congressman, I have been in the airline business 
for 29 years. I joined American in 1984. And in all those years, this 
is the most competitive business I think on the planet. It is ultra- 
competitive. And what is going to happen when these airlines com- 
bine, that competition will remain. 

We simply are trying to become a stronger, more vibrant compet- 
itor against those already in place. I think it is important for this 
industry. It is important when you look at the international alli- 
ances and the composition of both Star and the Sky Team Alliance. 

And so this is going to give consumers more choices. It is going 
to allow us to better compete with the other airlines. 

Mr. Conyers. Well, there is nobody that does not think you are 
not coming out of bankruptcy. 

Mr. Johnson. Congressman, if I might 

Mr. Conyers. Yes, please. 

Mr. Johnson. It is, in fact, the case, and I thank Mr. Mitchell 
for noticing how well US Airways has been doing recently. And it 
is, in fact, the case that American has had a terrific restructuring 
and could easily emerge on a stand-alone basis. 

That is not really the question. The question is, why are we 
doing this and for whose benefit? Our customers have been telling 
us that they want a bigger network. They want a network competi- 
tive with United and Delta. They want more choices and more op- 
portunities. They have been telling us that directly. And discourag- 
ingly for Mr. Kennedy and I, they have been telling us indirectly 
by leaving American Airlines and leaving US Airways to fly on 
Delta and United’s new bigger networks. So we help our customers 
by this merger. 

Second, we help our employees. US Airways is a smaller airline. 
Has a smaller network and a revenue generating disadvantage 
versus the other big airlines. As a result of that, to be successful 
we have to pay our employees less, and we have made a bargain 
with our employees over time that we can give them good jobs and 
good benefits, but they are going to be less than those enjoyed by 
their counterparts at Delta and United. By merging and creating 
a network like Delta’s and United’s, we can pay our employees 
more, and we have an agreed path to pay them the same as Delta 
and United. 

In addition, when we talk to people in our principle cities, in 
these hubs that we have talked about so many times today, they 
do not talk to us about price issues or price concerns. They talk to 
us about finding ways for there to be more service, finding ways 
to grow the hub, finding ways to create more destinations for trav- 
el. All of that can be accomplished by this merger. Congressman. 
And that is what we are trying to do today. 

Mr. Conyers. Well, you are both doing okay now. You know, 
what I hear you saying is that it may get tougher later, and we 
want to be prepared, and so we are going to merge now. And I am 
not sure if that goes along with the American Antitrust Institute. 
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Do either of you know what the economic scholars are thinking in 
terms of this kind of discussion, Mr. Sagers? 

Mr. Sagers. Yeah. I mean, you know, there are a lot of econo- 
metric study of airline fare changes. And it is in some dispute, but 
there is substantial evidence that on specific city pairs, prices go 
up when concentration goes up. And we hear a lot, by the way, 
about average prices going down, and that is very misleading. 

Mr. Bachus. Mr. Johnson, you respond, and then we will 

Mr. Johnson. Sure. I mean, first, I will respond, but I want to 
make sure that we give Dr. Winston an opportunity to respond be- 
cause he is the expert on airline pricing here today. 

What I can tell you is that after this merger, this is going to be 
a very, very competitive industry. There will be four airlines with 
each having less than 25 percent market share and each with na- 
tionwide networks that are very competitive. 

There will be two airlines, Alaska and Jet Blue, that provide sig- 
nificant competition in regions — Alaska in the west. Jet Blue in the 
east. 

Mr. Conyers. It will be more competitive after this merger. 

Mr. Johnson. I expect so. 

Mr. Conyers. And what would it be if there were not a merger? 

Mr. Johnson. In fact, the industry is very competitive now. Con- 
gressman, and it is going to be very competitive after this merger. 
After this merger, we will have Southwest continuing as a low cost. 
Jet Blue continuing as a carrier with a significant cost advantage. 
But three very fast-growing low-cost airlines. Spirit, Allegiant, Vir- 
gin America, all providing competition regionally and, as they 
grow, extra regionally. 

Mr. Bachus. Thank you. And I think that is what Mr. Winston’s 
and others’ testimony said. 

Mr. Holding? 

Mr. Holding. Thank you. I will preface my remarks by saying 
that I am a very happy frequent flyer of American Airlines. It 
serves the routes that I travel in best. 

I know an airline that was omitted in our discussions. Piedmont 
Airlines, which is a very fine North Carolina based airline. It was 
Airline of the Year in 1984. And I spent many an enjoyable mile 
flown on Piedmont Airlines. 

I fly out of Raleigh-Durham International, and it is a very impor- 
tant airline to my constituents. It is an economic booster for the 
Research Triangle Park that is very important to our businesses 
there. 

It is even finer than the Memphis Airport, I might add, the 
brand new, newly-built. 

How much is the overlap between American and US Air in the 
Raleigh-Durham market, Mr. Kennedy? 

Mr. Johnson. The overlap, I think, is just on the Washington, 
D.C. flight. American serves its hubs from Raleigh-Durham. We 
serve our hubs from Raleigh-Durham. And so I think the overlap 
is just limited to that one flight. 

Mr. Holding. Right. And I noticed that the prices on American 
and US Air are virtually the same flying out of Raleigh-Durham to 
D.C. How much overlap do you have in Charlotte? 
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Mr. Johnson. Virtually zero. American serves Charlotte to its 
hubs, and we have a very large connecting hub in Charlotte. 

Mr. Holding. Right. And I believe US Air serves D.C. out of 
Charlotte. I think they are probably the carrier that has the most 
flights out of Charlotte to D.C. What would you anticipate that the 
price difference is between Raleigh to D.C. and Charlotte to D.C. 
is? 

Mr. Johnson. I do not, but it sounds like you might know. 
[Laughter.] 

Mr. Holding. It costs a lot more money to fly from Charlotte to 
Washington than it does from Raleigh to Washington. And that is 
concerning. It is very concerning. Your direct competitors have a 
route from Raleigh to Washington, whereas US Air does not have 
a direct competitor in Charlotte, so it costs a lot more money. And 
that would certainly impact the folks who live in my congressional 
district. 

Do you anticipate that the fares would go up significantly in the 
future in Raleigh to Washington when you are no longer competing 
with one another? 

Mr. Johnson. Congressman, as we have said before, I mean, any 
discussion about fares or that sort of planning and strategy is 
something that is down the road for us. And, you know, those are 
issues that we will be discussing really with respect to fares and 
things like that, probably not until after the merger. 

Mr. Holding. So what are the top three factors that you would 
have under consideration when you are making your pricing deci- 
sions down the future, whether it is in this route or another route? 

Mr. Johnson. The top three factors: demand, the cost of pro- 
viding the service, the opportunities to provide service over a hug. 
In other words, if we can attract passengers to go more places than 
the original destination, the hub, it gives us an opportunity to oper- 
ate more efficiently and provide a more cost-effective service. 

Mr. Holding. And the factor of whether or not you have a direct 
competitor in that market is not in the top three factors? 

Mr. Johnson. The airline industry is a very competitive busi- 
ness, and we compete, and we compete in virtually every market 
that we operate. 

Mr. Holding. American Airlines operates a direct flight out of 
Raleigh-Durham to London Heathrow. It seems to be a popular 
flight. Do you know if that is a profitable flight or an unprofitable 
flight? 

Mr. Kennedy. Congressman, I am not aware of whether it is or 
is not profitable, but it is a service we have had for a number of 
years. And as you know, with the combination we had British Air- 
ways in terms of our joint alliance, we offer a tremendous variety 
of service into Heathrow and elsewhere. And I would hope that 
that service you are referencing continues, but I just do not know 
about its profitability. 

Mr. Holding. Is there any consideration of expanding the inter- 
national flights out of Raleigh-Durham Airport that you know of? 

Mr. Kennedy. You know, one of the things about the industry 
is that we are always looking at where it is that we can expand 
our service. As I had mentioned, you know, we have an aircraft for 
500 new aircraft that we just did the summer before last. And that 
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is going to allow us to not only replacing aging aircraft, but also 
to expand our service. 

So our route network people at the company spend a tremendous 
amount of time looking at opportunities as to whether or not we 
can increase service, I do not know. I am going to have to ask our 
folks to look into this particular question and get back to you. But 
if the demand is there, then we would like to increase the service 
and provided, of course, that we can get, you know, landing rights 
on the other side of the equation. 

Mr. Holding. Thank you, and I would appreciate that follow-up, 
not only on the international routes, but on the question of com- 
petition and how that will be in your analysis as far as the Ra- 
leigh-Durham Airport is considered. Thank you, Mr. Chairman. 

Mr. Backus. Thank you, Mr. Holding. 

Mr. Johnson? 

Mr. Johnson of Georgia. Thank you, Mr. Chairman. Thank you 
for holding this hearing. And when I heard that my esteemed col- 
league, Steve Cohen, had said some things about the Memphis Air- 
port and kind of compared it to the Atlanta Hartsfield-Jackson Air- 
port, I had to make sure that I came. [Laughter.] 

Mr. Cohen. I am sure it hurts. 

Mr. Johnson of Georgia. And I tell you, this is not to take any- 
thing away from the Memphis Airport, and Memphis may, in fact, 
have the best ribs and that kind of thing. But you will never have 
an experience like you will when you go through Atlanta’s 
Hartsfield-Jackson Airport. 

Mr. Cohen. That is true. [Laughter.] 

Mr. Johnson of Georgia. I mean, the hospitality, the real 
southern hospitality, the ambiance, the warmth of the people there, 
and the food. I mean, everybody knows about Pascal’s Fried Chick- 
en that you can get out there at the airport. Everybody knows 
about the good peaches that come out of Georgia, and they go into 
that peach cobbler that just melts right in your mouth. You know, 
peanuts, pecans. Coca Cola. I mean, it cannot compare. It is incom- 
parable. 

And so let us make sure that we clear the air on that issue. I 
do love barbecue every once in a while, but I can eat some fried 
chicken every day. [Laughter.] 

Now, Mr. Steven Johnson, thank you for testifying. Thank you 
all for testifying today on this issue. 

I am interested in the effects of this merger on union and non- 
union employees. You have indicated in your submitted testimony 
that the combination of these airlines will generate substantial net 
synergies, and establish the financial foundation for a more stable 
company, and better opportunities for our 100,000 employees. How- 
ever, current and former employees may also be concerned about 
how the merger will affect benefits, such as their health care bene- 
fits and pensions. 

Mr. Johnson, how does the merger affect the benefits of current 
and former employees? 

Mr. Johnson. Well, Congressman, first I want to comment that 
the statement that you made about Atlanta I think has a lot to do 
with why most people consider Delta the most profitable and suc- 
cessful airline in the United States today. And that is one of the 
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reasons why we need to create this new network to compete with 
things like that. So thank you very much for that. 

Mr. Johnson of Georgia. Thank you. 

Mr. Johnson. But could I ask Mr. Kennedy to answer this ques- 
tion? He is very deeply involved in the negotiations about that and 
more familiar with it. 

Mr. Johnson of Georgia. Sure. Mr. Kennedy? 

Mr. Kennedy. That was very well done, Mr. Johnson. Well, first 
of all, with regard to current and former employees, as to retirees, 
we are still working through our bankruptcy and determining what 
will happen with retiree benefits. 

I will say that as we have with current employees where we have 
changed the medical insurance benefits upon retirement, we are 
seeking to do the same with regard to retiree employees. With re- 
gard to pensions, as you know, we were successful in freezing our 
pension plans rather than terminating them, and that is terrific for 
all employees because we will pay all the benefits under our pen- 
sion plans to our employees. We are not sending those obligations 
to the PBGC for payment. I know that has been done in the past, 
but we worked hard to go ahead and freeze those plans rather than 
terminate, and that is a success coming out of this bankruptcy. 

Mr. Johnson oe Georgia. Thank you. Do you see any changes 
to the basic benefits occurring in years to come? 

Mr. Kennedy. I do not know what will happen in future years, 
but I will tell you that particularly with both our union employees 
and our non-union employees, when we structured our new con- 
tracts with our organized labor groups, we did so in a way that 
would provide to the company productivity improvements, but 
would also provide for pay increases for our employees. And we 
now have new 6-year contracts. 

Now, we do have work to do with this merger in terms of getting, 
you know, one contract among all the labor groups, but we have 
made substantial progress in getting that finished and ready to go. 
So I believe that while some of the changes we made with regard 
to productivity improvements are difficult, that employees will ben- 
efit not only from the pay increases we have in place, but as we 
grow the airline in the future. 

Mr. Johnson of Georgia. Thank you, Mr. Kennedy. I yield 
back. 

Mr. Bachus. Thank you. 

Mr. Rothfus. 

Mr. Rothfus. Thank you, Mr. Chairman, and thank you, panel, 
for being here today. It has been a great discussion. 

I live about five miles from the Greater Pittsburgh Airport. When 
Pittsburgh lost its hub status about 10 years ago, we dropped from 
over 500 flights to fewer than 50, and we lost thousands of jobs in 
the process, and a world class airport remains under-utilized. It 
has created an inconvenience for the traveling public and also for 
our business community to have not as many flights as we used to. 

Currently we have about 41 US Air flights and 15 American Air- 
lines flights out of Greater Pitt. Can either Mr. Kennedy or John- 
son give us any kind of assurance that the number of flights will 
not be reduced out of Greater Pitt? 
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Mr. Johnson. Congressman, those are flights that we operate to 
our respective hubs. They work really well for both of us. I would 
anticipate that the merger is not going to change air service to 
Pittsburgh materially in any way. 

I will say that the people of Pittsburgh will have some advan- 
tages associated with those flights being combined on one carrier. 
They will be able to fly online to more places. They will be able to 
accumulate their frequent flyer miles on one airline instead of two. 
Travel will be more convenient. But I do not anticipate that it will 
change the air service to Pittsburgh at all. 

Mr. Rothfus. Has there been discussion about post-merger, 
changing hubs at all, moving hubs, consolidating hubs? 

Mr. Johnson. I think just the opposite. We anticipate that we 
are very happy with the hubs that we have. As Mr. Kennedy said, 
they are geographically diverse. They are functionally diverse. They 
all work for the separate airlines, so we anticipate they will be very 
successful after the merger. We do not anticipate adding any hubs. 

Mr. Rothfus. Well, I would like to talk a little bit about some 
of the hubs you have, particularly those in the New York area, you 
know, JFK, La Guardia, and then down to Philadelphia. You al- 
ways hear about constant overcrowding, delays. Leisure and Travel 
magazine, for example, asked travelers to rank the worst airports 
in the country, and the top three are La Guardia, Philadelphia, and 
JFK. And here we have not only an under-utilized airport out in 
western Pennsylvania that I think could serve as a hub, and I 
would just ask the parties to consider that as you do your planning. 

Moreover, you know, we have a recent drilling arrangement out 
there at Greater Pittsburgh Airport that is going to be a benefit, 
or may be a benefit, to airlines to consider that. So again, I would 
ask you to consider that. 

Both of you testified a little bit about some of the small and mid- 
dle-sized communities, and I have some of those in my district. And 
I’m just wondering if you either of you might opine on expansion 
to some of the underserved communities that might result from 
this merger. 

Mr. Johnson. If I could. Congressman, again we have not done 
any of that planning yet, and we will not be able to do any of that 
planning until we close the merger. But one of the great opportuni- 
ties of this merger is the complementary nature of the networks. 
I had mentioned in my opening remarks that there are some 130 
cities that American Airlines serves that US Airways does not 
serve, 62 cities that US Airways serves that American Airlines 
does not serve. 

When we make decisions about serving any market, particularly 
small- and medium-sized markets, there is an economic calculus 
that we undertake, and that economic calculus involves deter- 
mining what the revenue potential is and then subtracting, if you 
will, the projected costs. And when we at US Airways look at new 
service, one of the big costs are developing infrastructure, recruit- 
ing and training employees, and creating a marketing presence in 
a community. 

In Pennsylvania where there are a number of communities that 
US Airways serves and American Airlines does not serve, that in- 
frastructure exists. We have really quality employees there al- 
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ready, and there is a great marketing presence as you know. Those 
are great opportunities for expanding service from the American 
Airlines hub. 

Mr. Rothfus. We would be looking for, you know, opportunities 
to expand even additional communities, such as Johnstown, Penn- 
sylvania. 

You know, related facilities that US Air currently has in Pitts- 
burgh include an operations center that employs about 1,800 peo- 
ple. Now, old American or American has an operations center in 
Dallas. What is the consideration for the operation centers for the 
respective airlines, and what can we expect to happen to the oper- 
ation center at Greater Pitt? 

Mr. Johnson. Well, that is something we would have to discuss. 
We obviously will operate separate airlines until we close the merg- 
er, but then we will continue to operate separate airlines for, I 
would think, 15 to 18 months. That will continue to require two op- 
eration centers. 

During that period of time we will talk and plan and see what 
works in terms of ultimately combining those operation centers or, 
you know, finding an alternative way to manage that. 

Mr. Rothfus. I guess you are considering then a consolidation 
of the two at some point in the future? 

Mr. Johnson. I think in general airlines, you know, operate from 
a central operating system — sorry, central operating center. And I 
would expect that at some point in time, once we have completely 
merged the airlines and their operations that we would as well. 

Mr. Rothfus. We also have a maintenance center at Greater 
Pitt. Any consideration on that with US Air? 

Mr. Johnson. We have about 1,000 maintenance employees en- 
gaged in heavy maintenance in Pittsburgh. It is a very senior work- 
force, so it is reducing a little because of retirements of our great 
employees, so we expect that to be about 975 employees at the end 
of the year. But it is a central part of our maintenance operation. 
We expect it to be not affected in any significant way by the merg- 
er, but as we plan and we look out into the future, it is a little hard 
to say at this point. 

Mr. Rothfus. Again, I would ask you to consider taking a look 
at Greater Pitt in any post-merger 

Mr. Johnson. Obviously we are very close with your colleagues 
in the delegation and the governor, and even our friends in Phila- 
delphia have asked that we do that. And I promise in the next cou- 
ple of weeks to go to Pittsburgh myself and talk to the city and 
civil leaders there about these issues. 

Mr. Rothfus. Thank you. A question for Dr. Winston, a fas- 
cinating — 

Mr. Bachus. Well, actually 

Mr. Rothfus. Thank you. Thank you, Mr. Chairman. 

Mr. Bachus. Thank you. 

Ms. Delbene. 

Ms. Delbene. Thank you, Mr. Chairman. 

Mr. Johnson, you brought up earlier the demand from your cus- 
tomers to have a larger network so that you would be able to serve 
more of their needs and to be more competitive with some of the 
larger carriers. Where do you see the balance between having that 
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larger network internally versus having partnerships to meet those 
demands? 

Mr. Johnson. Well, I think we would always prefer to do it inter- 
nally if we could. Partnerships serve a purpose that accomplishes 
something like a network, but an imperfect replication of a net- 
work. And you usually undertake that when there is some reason 
that you cannot create the network you want. Usually national 
ownership rules of airlines and things like that, bilateral agree- 
ments between countries for international flying. Those are the 
kinds of things that lead to partnerships and business arrange- 
ments because you cannot under the law achieve the network you 
want. 

Ms. Delbene. And when you look, and Mr. Kennedy as well, 
when you look at after the merger, do you intend to maintain the 
partnerships that you have today? And I guess I will preface that 
with I am from the other side of the country, from Washington 
State. And Alaska, for example, is a big carrier in our neck of the 
woods, and so the partnerships are very important. 

Mr. Kennedy. Alaskan Air has been a very important partner of 
ours, and so while, again, as Mr. Johnson said, we have not made 
any determinations of what the network will look afterwards. But 
that partnership has been very important to us, and it is a great 
airline. And so, you know, I would hope that that partnership 
would continue. 

Ms. Delbene. And I think Mr. Mitchell brought up the NDC ear- 
lier, and I wanted to give a chance to either you, Mr. Johnson, or 
you, Mr. Kennedy, to give your viewpoint price transparency, and 
NDC, and you feel that would be impacted after the merger, or just 
your view on NDC in general. 

Mr. Kennedy. Well, two things. One is, and perhaps I had said 
earlier this earlier, and I apologize if I did. But we are strongly in 
favor of price transparency to consumers. It is very important and 
always has been and needs to continue. I think where we disagree 
is talking about whether or not there ought to be a regulation or 
legislation that mandates how you need to provide that informa- 
tion. We do not think that is appropriate. We think particularly 
with the advent of technological changes that there are different 
ways to get information to consumers than what might be sug- 
gested otherwise. 

I am not particularly familiar with the lATA proposed regulation 
or measure that is referenced here. We will be happy to look at it 
and provide additional information, but I am just not familiar with 
it. 

Ms. Delbene. Okay. And your concerns, Mr. Mitchell, about 
NDC are not necessarily specific to the merger. You have concerns 
generally, is that correct? 

Mr. Mitchell. They are specific to the merger because the merg- 
er will allow an acceleration of this NDC in the marketplace. US 
Airways has long been a maverick in distribution issues. For exam- 
ple, in 2001 and ’02 when the airlines withheld web fares from 
travel agencies and corporate travel departments, they only pro- 
vided them to orbits. US Airways broke rank and began to provide 
the fares to the marketplace, likewise in 2006. 
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So the big American swallowing up the maverick US Airways is 
only going to allow this to go forward more quickly. And once em- 
bedded in the largest marketplace in the world, it is going to cas- 
cade across all the other markets. 

The problem is no publicly available fares and schedules will be 
available anymore. It kills transparency. I will get a deal that is 
crafted just for me, and I will have nowhere to go to compare it 
publicly to see if I really got a deal at all. 

Ms. Delbene. And, Dr. Winston, since you are the pricing ex- 
pert — I think someone said earlier — what do you think in terms of 
prices, and competitiveness, and the ability for consumers to have 
transparency? ^^at do you think the impact of the merger or NDC 
has on that? 

Mr. Winston. Well, keep in mind, there is something very spe- 
cial about this industry. A small percent of the people do a huge 
amount of the flying. You know, something on the order of five or 
six percent of the travelers do like 40 percent of the flying. 

It is absolutely ludicrous to think that an airline will think, hey, 
a really good strate^ for us to not have transparent prices for peo- 
ple who fly all the time who probably have these things memorized, 
and all of a sudden one day they do not what they are. I mean, 
talk about a way of alienating customers. I mean, I can imagine 
many strategies that are concocted all the time. I do not know 
where they come from, but this is just not how you make money 
in regular real businesses. 

So I am certainly supportive of concerns about transparency, but 
I think, you know, the nature of travel is that this would just be 
crazy to do, and almost an embarrassment really for anybody. If an 
airline proposed to do this, I would hope they would feel embar- 
rassed for doing it. 

Ms. Delbene. Thank you. Thank you, Mr. Chair. 

Mr. Backus. Thank you. 

Mr. Marino. 

Mr. Marino. Thank you. Chairman. Good afternoon, gentleman. 

Let me begin by saying I support the merger because the employ- 
ees want it and because of the gentlemen sitting behind you in uni- 
form took the time to be here. So I thank you for doing that as 
well. 

I do have some concerns, and my previous life was a prosecutor. 
So I ask short questions. I expect a yes or no answer. And if you 
have to follow it up, make it very brief 

What is going to happen to consumer rates? What is going to 
happen to consumer rates? Are they going to go up? 

Mr. Johnson. No. 

Mr. Marino. Are they going to go down? 

Mr. Johnson. I do not know. As we have said. Dr. Winston is 
the man who can best describe that. But the studies show that not- 
withstanding the earlier mergers that we have talked about today, 
there have not been price increases of the sort that Mr. Mitchell 
and Professor Sagers suggest might happen here. So I do not ex- 
pect prices to go up across the board. 

Mr. Marino. All right. I did some private practice in my time 
and did mergers and acquisitions. And whatever we call them, 
mergers, acquisitions, takeovers, you know, that is not important 
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to me at this point. And in my experience I am told that they will 
reduce costs, and then several months later when I asked where 
the prices are, they said the prices do not go down, but the answer 
is, well, we kept them the same and prevented them from going up. 
And then several months later, the prices went up. 

So what is going to happen in the first 6 months, in the first 
year, in the first 3 years about pricing? 

Mr. Kennedy. Let me just say a couple of things. One is, we do 
not know what will happen. You know, the airline industry is, as 
I have mentioned, a highly competitive business with very thin 
margins. And that is going to exist after the merger as it is today. 
And that has an effect on pricing and what those levels are. And 
so I do not know what will happen. Pricing will simply be com- 
peting on price and schedule in the future as we do today. 

Mr. Marino. Thank you. 

Mr. Johnson. Congressman, I could just add that it will be a 
very competitive business, in many ways more competitive as we 
create an alternative for consumers to the very large networks of 
Delta and United. There will be four big airlines, each with less 
than 25 percent market share, each with a national network to 
serve customers, all competing with each other. Two airlines that 
have very vigorous competitors on a regional basis, Alaska Airlines 
and Jet Blue, and three fast-growing low-cost carriers that compete 
with us at various points around the United States. It is a very 
competitive industry, and that competition is not going to decrease 
as a result of the merger. 

Mr. Marino. I think I know what the answer to this is going to 
be, but with all due respect I have to ask it. I am assuming that 
there has been no backroom deals that someone in the near future 
is going to get whacked whether it is the employees, or the pension, 
or the pilots? 

Mr. Johnson. There have been none. 

Mr. Kennedy. That is correct. 

Mr. Marino. All right. I live in the 10th congressional district of 
Pennsylvania, northeast, north-central Pennsylvania. How am I 
doing on time, sir? 

Voice. Fine. 

Mr. Marino. Small airport Montoursville. I have to drive to 
Montoursville to get to that. But then to get to D.C., I have to take 
a plane from Williamsport, to Philadelphia, to D.C. It takes over 
6 hours when it is on time. I drive because it is 4, 4 and a half 
hours and it is less expensive. 

Is anything going to improve for the smaller areas in which I live 
where my county, Lycoming County, is about 130,000 people, but 
people have to travel into that county from surrounding counties 
to catch a plane? 

Mr. Johnson. Well, I cannot speak to your specific 

Mr. Marino. Could you put it in writing for me and get it to me 
at some point? 

Mr. Johnson. I would be happy to. 

Mr. Marino. Okay. And my favorite pet peeve, and I am going 
to raise this. We all fly, but there are certain reasons why we have 
to change a flight. And no more who it is, what airlines. If I am 
changing a flight 4 or 5 days in advance or find out at the last 
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minute that something has happened that I want to change that 
flight, the price goes up substantially. By the same token, when I 
call, just happen to be 6 days ahead of time instead of 7 days ahead 
of time, the price doubles, even though there are empty seats. 

Can you explain to me why? And I know one of the answers is 
going to say, well, you do not want to wait until the last moment, 
but you have got to come up with a better answer than that, 
please. 

Mr. Johnson. I understand that sometimes consumers find that 
frustrating, but we offer a variety of products. We will sell you a 
ticket that is fully refundable, and we sell you tickets that are non- 
refundable. And in general, if we sell a ticket that is not refundable 
and then someone has to change it or seek a refund, what we do 
is we charge them what they would have paid for a non-refundable 
ticket in general — or, sorry, for a fully-refundable ticket in general. 
That is how that works. 

Mr. Marino. Does anyone wish to respond to any of my ques- 
tions? I know I focused on that, but quickly, please. I think I am 
running out of time or have run out of time. 

Mr. Bachus. Yes, you have. 

Mr. Marino. I have run out of time? Would you like to put it in 
writing and get it to me, gentlemen, please? Thank you. 

Mr. Bachus. Thank you. 

Mr. Garcia. 

Mr. Garcia. Thank you, Mr. Chairman. I want to turn your at- 
tention from the delights of Memphis or the incredible southern 
hospitality to the most southern airport in our country, which is 
the Miami International Airport. 

As you and Mr. Kennedy know, we have a huge dead service at 
that airport, and part of it was making sure we had one of the best 
terminals for American Airlines. Do you feel that we are going to 
cut any flights there? Are we going to increase traffic there and 
thereby help out our airport? 

Mr. Kennedy. I do not know specifically what we will do in the 
future at Miami, but 

Mr. Garcia. Mr. Kennedy, I need you to be a little more specific 
because this not Memphis, and this is not a small regional airport. 
This is the crown jewel, to some degree, of international flying into 
Latin America, which I assume was one of the reasons that this be- 
comes an interesting target. So I want a specific answer because 
in my community we are leveraged, as you well know, to the hilt 
because of this airport. And I am committed to this process going 
forward, but I want to understand what impact it is going to have 
on my community. 

Mr. Kennedy. Congressman, I am to be specific as I can. 

Mr. Garcia. Okay. 

Mr. Kennedy. American Airlines is committed to Miami, and we 
have been for many, many years. It is, as you know, a tremendous 
gateway. Not only is it a terrific O&D traffic right in Miami, but 
also going south into Latin America. And it is something that is a 
prized part of our operation. 

And so while I cannot specifically say what will happen in the 
future, I can tell you that if you look at the history of the last 5, 
even 10 years, we have grown our operation significantly, and we 



135 


were a major proponent of the development of that airport. And I 
specifically in my previous job at American ran our real estate and 
construction business, so I know exactly what you are talking 
about in the terms of the debt load at Miami. But I also under- 
stand that that airport now is a first class airport. The new train, 
the new terminals, are absolutely fantastic. And we remain enor- 
mously committed 

Mr. Garcia. It does not smell like ribs, though, unless the Mem- 
phis Airport. [Laughter.] 

Mr. Kennedy. No, sir, but it is a terrific airport, and everything 
we do in Miami is wonderful. 

Mr. Garcia. We had Secretary Napoli tano down last week, and 
I appreciated the American Airlines representative there to help 
us. Clearly they are the biggest carrier at the airport; therefore, it 
is important their participation. 

One of the problems as you well know is that we have a huge 
number of passengers have missed connecting flights. Obviously we 
are very worried about the sequestration, the impact that is going 
to have. Almost 40 plus thousand people miss connecting flights on 
a monthly basis because the border and customs agents, we just do 
not have enough of them. As you well know, we built one of the 
largest reception centers in the country. We cannot fully staff it 
during peak times because there are not enough workers. 

So one of the things that we propose with the Secretary, and she 
seemed very willing to listen to, is the ability of us picking up some 
of the costs of providing government workers. So possible 
overtimes, training people, even paying for having, what do you 
call it, a global pass entry system. Is this something that the com- 
bined airlines could look at doing simply to increase your efficiency 
and help us with that cost as we go forward? 

Mr. Kennedy. Throughput at the airport is very important, and 
those lost connections just end up costing not only the customer, 
but cost us, so we are with you there. I think we have to balance 
whatever those costs might be to pay a portion of those costs 
against the lost revenue, if you will, and the inefficiency of having 
those lost connections. And we will be more than happy to work 
with you to see if that is something we should do. 

Mr. Garcia. If you could get back to me on that because it is cer- 
tainly something that I know it would probably be a lot cheaper to 
pay a little bit of overtime and not have, you know, 100 passengers 
or 50 passengers miss a flight every few hours because of — I am 
sure my colleagues on the other side would call it government inef- 
ficiency. I just call it maximum capacity. And so we have got to 
make it more efficient to do this. 

But having you help us with that I think is key to continuing our 
growth. I think we had a growth of 17 percent last year, so we are 
very proud of that, and we are proud we do not smell like ribs ei- 
ther. So it is Cuban coffee, Versailles Cuban coffee that wafts 
around in our airport. 

Just one final question. In terms of as you look at size, right, 
clearly you want to be more competitive. Clearly you want to offer 
more. Our airport is one of those throughput places. Do you think 
we are going to get more folks in South Florida working for you. 
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or do you think we are going to reduce the workforce, because we 
have heen increasing, right? And so I just want to 

Mr. Johnson. I can say just to echo Mr. Kennedy’s comments 
that people at US Airways are very excited about Miami and very 
excited about adding back to the US Airways network in effect. In 
fact, there are some 35 cities just on the east coast alone that US 
Airways has service that are not served from Miami. All of those 
are opportunities to look at. 

Mr. Garcia. It is almost like living in the United States it is so 
nice there. 

Mr. Johnson. I spend a lot of time in Miami, so I agree that it 
is a great place. 

So, you know, I think you should be optimistic about Miami’s fu- 
ture. It is a critical part of the operation. Latin America and South 
America in particular is going to be one of the fastest-growing 
parts of the global economy. And the New American Airlines is 
very well placed to take advantage of that, and there is no better 
place than Miami as a jumping off point for that. So I would be 
optimistic about the future. 

Mr. Garcia. All right. Thank you very much. Thank you, Mr. 
Chairman. 

Mr. Bachus. Thank you. 

Mr. Jeffries. 

Mr. Jeffries. Thank you, Mr. Chairman. 

The American airline industry is certainly extremely critical to 
our economy, to our commerce, to ability to keep families together, 
our social network, educational infrastructure. By any measure, the 
airline industry is critical, an important part of who we are. And 
I think all of us, and certainly the American public, want to see 
the industry succeed, be successful, be able to offer competitive 
rates and transport people to their desired destinations. 

But the experience that I think the industry has had over the 
last 35 years paints a very different story or very troubling story 
just when you consider the raw numbers. I gather there have been 
160 bankruptcies since 1978. US Air has experienced two in the 
last decade. American Airlines is coming out of bankruptcy. 

Part of the response seems to have been the mergers. We are 
now looking at our 3rd significant merger in the last 5 years. I 
think there is bankruptcy fatigue, and we may be soon experi- 
encing merger fatigue. 

But I would be interested in getting either of the two airline rep- 
resentatives’ perspectives on why over the last 35 years has the in- 
dustry struggled to such a degree. And what confidence can you 
convey to us that this merger is part of the solution as opposed to 
simply another band aid on what has been a persistent wound that 
we have seen over the last 35 years? 

Mr. Kennedy. You are correct in your assessment of the indus- 
try. It is one that has been fraught with difficulties. It is a volatile 
industry. It is one, however, that is also, as you point out, so vitally 
important. 

And, you know, there are a number of measures that affect the 
industry, whether it is high fuel prices, whether it is problems 
overseas with different stability of governments, even problems, 
sort of affect our industry and the demand for air travel. 
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And so that is not going to go away. But what it does mean I 
think for not only our companies but also for this country is we 
need to have a strong airline industry, not only to be able to service 
our own country, but also compete against the other major inter- 
national airlines. 

And so to answer your question, I believe that this merger, while 
not solving those external factors that so much affect our industry, 
but having a healthy carrier and a healthy industry, this will help 
us be stronger, and be able to compete, and be able to withstand 
some of those external shocks that affect us that are outside of our 
control. 

Mr. Johnson. I mean, it really has been a very fascinating 35 
years, and particularly the last 10 have been very difficult as we 
have, you know, lurched from crisis to crisis. But the airline indus- 
try is, I think, finally becoming more stable, and as Mr. Kennedy 
points out, that is a really good thing. 

We have finally gotten ourselves, I think, to a point where we 
have the ability to, you know, to earn a fair return on our invest- 
ment, invest in new routes and improve service, to provide good 
pay and job security for our employees. I mean, over the course of 
the last decade, I think we destroyed 160,000 jobs or something 
like that in our industry. 

And during that decade, we closed something like a dozen hubs. 
I think they have all been mentioned here today. But we have fi- 
nally gotten ourselves to a point where we can continue to pay — 
oh, I am sorry — where we can pay our employees, create good job 
security, create advancement opportunities for them, allow them to 
be more comfortable having a career in the airline industry. 

And we have gotten ourselves to the point as an industry where 
we can make commitments to hubs like we have made today and 
feel comfortable that we are going to be able to provide that service 
and continue to grow it. Bu most importantly, what this has al- 
lowed the airlines to do is become more competitive, be more stable 
and, therefore, to be more competitive, to provide more choice to 
customers, provide more products to customers, to provide more in- 
novation to customers both in the United States and around the 
world. 

Mr. Jeffries. Everyone has mentioned these external shocks to 
the system, whether that is fluctuating oil prices and war, terrorist 
attacks. I think even sequestration was mentioned by Dr. Winston. 

You said what was important for the industry is to have the ca- 
pability to match capacity with demand. And you indicated that in 
your view, mergers would better enable these two companies, and 
I gather, anyone in the industry to do that in a more effective and 
efficient way. 

Your theory seems to be based on the notion that the bigger the 
company the better it is able to deal with matching capacity with 
demand. Now, that seems to be a too big to fail theory, and we 
have had some experience in that regard in other areas. But I want 
to give you an opportunity, one, to indicate why you think mergers 
will put these companies in a better position, and also if you could 
reference some of the other tools that are available that you indi- 
cated in your testimony, to enable companies, perhaps aside from 
a merger, to match capacity and demand. 



138 


Mr. Winston. Are you asking me? All right. The key thing in 
matching capacity with demand is an optimal network, all right? 
Now, what you have to understand is that for 40 years, airlines did 
not have an optimal network. Matter of fact, they had a sub-opti- 
mal network; that is, they were regulated from 1938 to ’78, okay? 
And they were not allowed to enter new routes if they wanted to. 
It was difficult even to exit routes. 

So they started off way behind in a very bad network, all right? 
So it is not an accident that Southwest has had advantages be- 
cause they were not a legacy carrier. They were intrastate and 
were able to develop their network from scratch, so to speak, or, 
you know, in a better position under deregulation, the other car- 
riers, all right? 

So really what we are observing, believe it or not, is still the de- 
velopment of an optimal network, okay, subject to a lot of shocks. 
It does not necessarily mean that bigger is better, but given where 
you were often is to the extent that you can balance traffic in par- 
ticular areas, coordinate the traffic better, and move your fleet 
around as appropriate in response to changes in macro-economic 
conditions. 

Now, of course, the best tool is also going to be pricing, right? 
You want to fill up your plane, you lower your prices. You obvi- 
ously have high demand, you are not going to have to do that. 

So in combination with pricing, improved service, all things that 
will help generate demand at the same time that you have the free- 
dom and flexibility to have a network with a fleet that is aligned 
with that network, that gets you optimization in terms of your op- 
erations and what your carrier is capable of doing. 

To the extent that the merger is a tool in creating that optimal 
network — that is, you have some of your network developed, but it 
would be a lot better if you could have another part of it included 
with your network, balancing traffic flows, coordinating operations, 
so on and so forth, that is where the mergers can help. But let me 
stress that this is something that takes a long time to achieve 
properly. The carriers just do not come together and that is it. 
They start then pruning the network. 

Now, if you want to see a very clear example of this, look at the 
railroad industry. That whole industry has completely transformed 
to be state-of-the-art of the world where it was close to liquidation 
because it was deregulated and did a lot of restructuring through 
mergers. And that is an extreme case, but in its own way, the air- 
lines are trying to do a similar thing. And mergers are a tool. Not 
the only tool. They do not always work brilliantly, but that is really 
what they are about. 

Mr. Jeffries. Thank you. 

Mr. Bachus. Thank you. We are going to go in a second round 
of just Mr. Cohen and I, so we have got about 10 minutes left. But 
anybody in the audience who needs to take a break now, you can 
go ahead. 

Mr. Winston, you are absolutely right. The regulations almost 
put the railroads out of business, and deregulation saved them. 
And we are seeing continuous innovation in the rail industry. And 
it was capital starved and was not able to generate enough profit 
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to maintain its infrastructure. And so that brings me really to my 
first question to Mr. Johnson or Mr. Kennedy. 

You are going to realize changes in efficiency in operating struc- 
ture of how many, a billion and a half? A billion, billion and a half, 
is that what the number 

Mr. Johnson. We have announced net synergies of more than a 
billion dollars. Those synergies on a gross basis, if you will, are 
larger than that, but the creation of approximately $1.5 billion of 
synergies or $1.4 billion of synergies has allowed us to make the 
arrangements with our employees that we have talked about here 
today. We have invested about $450 million a year in our employee 
wages, and benefits, and retirement. 

Mr. Bachus. So of that $1.5 billion, almost $500 million will be 
in improved compensation for employees? 

Mr. Johnson. Four hundred fifty. 

Mr. Bachus. Somewhere in that neighborhood. And how will 
that other billion, how will it be used, and how will that benefit 
the traveling public? 

Mr. Johnson. I think in many ways. First, it will create a more 
financially sound and stable company. We talked in response to 
Congressman Jeffries’ questions about the shocks and the difficul- 
ties that the airline industry faced over the last decade. First and 
foremost, we will be able to better withstand shocks and better able 
to deal with the uncertainties and the cyclicality of the airline in- 
dustry. 

The second thing is it will allow us to invest in our airline. We 
have already talked about the investment that we are making in 
our employees and their well-being. But as Mr. Kennedy can talk 
about in more detail, it allows us to buy new airplanes, to provide 
new products to customers, and importantly, to have the financial 
wherewithal to experiment and try different models and add des- 
tinations to our system, knowing that if they do not work, we have 
the financial wherewithal to deal with that. 

So it allows us to take more risk and through that, provide bene- 
fits to our customers. 

Mr. Bachus. Now, I have noticed that the airlines that generate 
enough profits to buy new airplanes, more fuel-efficient airplanes, 
more modern airplanes, do tend to either capture market share or 
they have to, if you have to compete with, you are at a disadvan- 
tage. So I would think that you would modernize your fleet, as you 
say, is a part of the plan? 

Mr. Johnson. At US Airways we have been modernizing our 
fleet for the last 6 or 7 years, and that is certainly the experience 
we have had, Mr. Chairman. 

Mr. Kennedy. I would just add that customers really are asking 
for, demanding a new modern fleet not only for the comfort, but for 
the products and services that we offer. And that is all very capital 
intensive and inordinately expensive. And so we need those funds 
to be able to continue to invest in this business along the way. 

Mr. Bachus. And American has not been able to make those in- 
vestments. At least it has become more difficult. 

Mr. Kennedy. Indeed the last 10 years have been very difficult 
for us, and we have really struggled financially. We finally made 
the announcement of the aircraft orders a year and a half ago, and 
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that is what is necessary because we had quite an aging fleet at 
American and not a fuel efficient fleet. And given the price of oil, 
that is going to help substantially as well. But nevertheless, it is 
a real significant financial commitment. 

Mr. Bachus. All right. Let me ask either one of you, you know, 
American is a part of the oneworld system, and you have some 
antitrust immunities. US Air is a part of the Star Alliance and you 
do not. Would a combination benefit in that regard? 

Mr. Johnson. Well, the combination, yes, I think it will benefit 
travelers very extensively. We are a member of the Star Alliance, 
but we are in some respects a sort of second class member of the 
Star Alliance. We are not involved in the antitrust immunity joint 
venture. There is another Star Alliance partner. United Airlines, 
which is very much bigger than us. 

By moving to the oneworld alliance, first and foremost, we take 
the smallest alliance and make it roughly the same size as the 
other two. We create opportunities for the oneworld partners to 
serve the East Coast of the United States in ways that they have 
not been able to before. They have certainly had access to Ameri- 
can’s hub at JFK and their hub at Miami, but those, as we have 
said, are kind of special purpose hubs that serve a unique clientele. 

We have more typical distribution airline hubs in Philadelphia 
and Charlotte that will benefit oneworld considerably. So we think 
it is great. Mr. Kennedy? He knows a lot more about the antitrust 
immunity and that part of the business. 

Mr. Kennedy. As you may know, it took us about 13 years to get 
our deal finished and get the antitrust immunity, which is a good 
thing. We are behind the curve compared to the other 

Mr. Bachus. And I think it is absolutely essential that you have 
that to be able to compete. That is a given to me. I would think 
it would be a disadvantage for US Air not to have it now. And this 
would be an advantage that would level the playing field for you. 

Mr. Kennedy. Yes, we would agree with that. 

Mr. Bachus. My last question, I heard you all say that American 
flies to 130 cities that US Airways does not fly. I think that was 
the number, was it? 

Mr. Johnson. Correct. 

Mr. Bachus. And then US Airways flies to 62 cities that Amer- 
ican Airlines does not serve. 

Mr. Johnson. That is correct. 

Mr. Bachus. So I would think obviously that you are talking 
about 192 cities that would be any one who is a customer either 
American or US Airways would pick up an opportunity to fly on 
one airline to 192 cities, which would be a tremendous benefit. 

Mr. Johnson. As we look at the opportunities to develop the net- 
work after the merger, Mr. Chairman, those 162 cities — sorry — 192 
cities are, you know, the leading candidates for added service. 

Mr. Bachus. All right. And again, I want to close where I tried 
to start when I complimented Mr. Kennedy. But US Airways has 
shown, I think, a lot of innovation. Here at Reagan I have noticed 
you are using two gates, and you have added probably 30 destina- 
tions, 30 or 40 new destinations, you know, all over the east. And 
I think you have shown of imagination in how you did that. 
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And as I said, I do not fly American that often. But, you know, 
if I am going to go to Dallas, I am not going to go to Charlotte first. 
I am going to fly American. And so I do not see how that is a com- 
petition. I mean, if I go to Dallas, I am going on American from 
Birmingham. If I got to D.C., I am not going to go through Dallas. 

But the service, the reliability on US Air, the customer service 
is excellent. On the airplane, the on-time performance, and all the 
airlines. I heard something about baggage, but, my gosh, we have 
gone to 2 bags out of 1,000 are late. And it used to 5 and 10, so 
it is an incredible success there. You know, there was a time when, 
you know, there was a real chance that you did not get your bag, 
and for the airlines, they have made tremendous advances. 

And I will say this. All the information says that airline tickets 
have not kept pace with inflation. I mean, it is one of the best deals 
going. I think it is six times less of an increase than oil prices, 
which is hard to believe when that is one of your main expenses. 
I do not how you do that other than investors losing $30 billion. 

Mr. Cohen. 

Mr. Cohen. Thank you, Mr. Bachus. 

Mr. Mitchell, Professor Sagers, I just wonder, you know, we 
heard the testimony that there are 192 or whatever cities that are 
served by American and US Air exclusively, and that, you know, 
132 are American. They do not compete, et cetera. And we heard 
the same thing with Delta-Northwest. Well, Delta-Northwest would 
be complementary because we do not serve too many routes to- 
gether. 

Does this kind of sound like some companies might have got to- 
gether and cut up the country and determined, you know. When 
you look at like the statement that none of them have over 25 per- 
cent and there are four of them, but they are close to 25 percent 
and you multiply by 4, and that is 100, does not that sound like 
somebody is cutting up the pie? 

Mr. Sagers. Very briefly, there is no reason to suggest that they 
did this on purpose, that they got together and agreed to do this. 
This sort of lack of head to head competition, I mean, can be ex- 
plained to some degree by the lack of a significant number of com- 
petitors. It was not a liberal firebrand who first came up with the 
idea that oligopolies do not compete with each other. It was George 
Stigler at the University of Chicago. 

When there are a small number of competitors, it is easier for 
them to sort of implicitly agree not to compete vigorously head to 
head. So I do not know that that is exactly why the networks have 
developed as they are, and there are regulatory issues that have 
also contributed. But I think it is perfectly reasonable to suspect 
that that is a contributor to the current lack of overlap. Even if 
there is one, I do not think there is that big a lack of overlap frank- 
ly. And it is reasonable to expect that it will get worse when there 
are four big ones instead of five. 

Mr. Cohen. Mr. Mitchell, do you agree or disagree? 

Mr. Mitchell. With his statement? 

Mr. Cohen. Well, do you have an opinion on whether or not 
there was some type of, you know, Pillsbury bakeoff. 

Mr. Mitchell. You know, the way the hub system in this coun- 
try developed over time is long and storied. But as soon as it 
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reached a certain point, there were market divisions going on 
where you stay out of my hub and I will stay out of your hub. I 
mean, this is as old as deregulation and before. 

That is why it is so critically important that if we do go to three 
systems, three network systems, that we have all the consumer 
protections in place, we have all the transparency in place, because 
the NDC that I described earlier is the structure around which and 
through which the markets can be clearly, clearly divided. And that 
is going to be a problem far worse than a fare increase. 

Mr. Cohen, l^at you described really scares me, and it sounds 
like big brother in a major way. And I understand you have talked 
to maybe my staff here on the Judiciary Committee about this. Is 
there legislation that you have suggested or proposed or would pro- 
pose to counter this? 

Mr. Mitchell. Well, there is one piece of legislation that I think 
would be a very important consumer protection, and that would be 
we have this thing called Federal preemption where all of the con- 
sumer protections are consolidated at the DoT. The States have ab- 
solutely no authority here, and consumers have no rights at the 
State level. 

Now, if you put in legislation that allows every single State to 
have its own consumer protection rules, you will have a big, expen- 
sive patchwork. However, like the energy industry, there is an op- 
portunity to create one set of consumer protections that are en- 
forceable at the state level. That would keep the airlines honest. 
And as we go down the three network carriers, there is more oppor- 
tunity to be dismissive of customers, and we see it every day. 

Mr. Cohen. We look forward to working with you on that. What 
do you see as the impact of the prior mergers, particularly Delta- 
Northwest, but also United-Continental, overall on air fare, service 
quality, and consumer choice? Has it been beneficial or not bene- 
ficial? 

Mr. Mitchell. I think that we have had the great recession, so 
it is very difficult to understand exactly what went on with pricing. 
However, I believe that if you look at all the promises, all the ex- 
pectations, all of the projections, and studies, and analyses, before 
this merger is approved, there should be a forensic analysis of the 
outcomes of those two mergers. That is very, very important. 

Mr. Cohen. Dr. Winston, you used the great recession as a rea- 
son why Delta would have cut the Memphis hub down to 40 per- 
cent, even though Mr. Anderson said it would not. Atlanta did not 
suffer. Why did Atlanta escape the great recession? They escaped 
Sherman. Why did they escape the great recession? They did not 
escape Sherman, excuse me. 

Mr. Winston. Traffic. Still a lot of traffic there. 

Mr. Cohen. Because they routed it from Memphis to Atlanta. 
That was simple enough. That was not the great recession. That 
was Anderson’s decision. 

Mr. Winston. The country did not stop flying during the great 
recession. The country still flew, and it was still flying as it nor- 
mally does in the big hub areas. I mean, that is something that is 
sort of overlooked in this is that, again, most of the travel, like 75 
percent of it, it is in large hub routes: New York, L.A., Chicago, 
San Francisco, D.C., New York. You know, you go through those. 
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and you have got most of the travel unfortunately in this country 
where you have got a lot of competitors. And that is where the air- 
lines want to be. 

I mean, unfortunately or fortunately, you know, there are other 
places to go, but it is a much, much smaller part of the system. 
And it is very vulnerable then to changes to what is going on in 
the macro economy and so on and so forth. But Atlanta is on the 
“good side” of things. Memphis unfortunately, it is not. 

Mr. Cohen. But it was not because of the great recession. It was 
because they chose to divert the traffic. All of my colleagues who 
flew through Memphis preferred flying through Memphis from Lou- 
isiana, Arkansas, Mississippi. Now they have to go through it be- 
cause they cut out the regional routes. They really eliminated Pin- 
nacle Airlines from coming in to Memphis. 

Mr. Winston. All else constant, I agree with you. Unfortunately 
all else is not constant. The airlines have to sort of, you know, 
route their planes where they are going to be able to maximize 
traffic. 

Mr. Cohen. Do you agree that a fortress hub, the old legacy air- 
lines created fortress hubs, and that fortress hubs can keep other 
carriers out of those markets through pricing strategies? 

Mr. Winston. What keeps airlines out of other hubs or airports 
is airport policy, exclusive use gates. You want to improve competi- 
tion in this industry? Start looking at airports. It is not the air- 
lines, it is the airports, all right? 

The estimates on the increases in fares due to exclusive use 
gates are in the billions of dollars, all right? So for the next hear- 
ing, can I suggest we explore airport privatization and allow air- 
ports to compete, and it could change an awful lot of what is going 
on in this industry. 

Mr. Cohen. Well, eventually you will own China to own all of 
our airports. We are not selling 

Let me ask this final question. Mr. Kennedy, you plan to keep 
Mr. Johnson at American Airlines, or your family does. Is that cor- 
rect? He is going to continue to work for the merged airline? 
[Laughter.] 

Mr. Kennedy. Mr. Johnson? 

Mr. Cohen. Yeah. 

Mr. Kennedy. I do not know. Do you want to work for the new 
airline? [Laughter.] 

Mr. Johnson. I absolutely do. 

Mr. Cohen. Good, because I do not want to waste ribs on him 
if he is not going to stay with the airline. [Laughter.] 

And you come, too. And Elvis is living in Memphis, so there will 
be plenty of people still wanting to come there. Thank you. 

Mr. Johnson. I will look forward to that, sir. 

Mr. Bachus. The CEOs started together at American Airlines. 

Mr. Johnson. They did. 

Mr. Kennedy. They did, yes. 

Mr. Bachus. I would say this is the close of the hearing, but for 
the record. Southwest had not gone out of business, so there are 
four. There will be four networks at least. Some people may wish 
they had gone out of business. 
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We appreciate your testimony, and I will say for one that this is, 
as I said before, this is one of the most persuasive arguments from 
everything I have read for the merger. And as with any merger, 
there is a chance that there will be some, you know, price in- 
creases. But I do not guarantee there are going to be price in- 
creases in either respect because they cannot keep flying for what 
they are doing now. 

But thank you for your testimony. I think that your next hearing 
will be in the Senate on the 19th. And hopefully this will prepare 

you for that, particularly if there is a senator from Memphis or 

[Laughter.] 

Or Pittsburgh waiting on you over there. Thank you very much 
for your testimony. 

Mr. Johnson. Thank you. 

Voice. Thank you, sir. 

Mr. Bachus. Without objection, all Members shall have 5 legisla- 
tive days to submit to the Chair additional written questions for 
the witnesses, which we will forward and ask the witnesses to as 
promptly as they can answer to be made a part of the record. 

Without objection, all Members will have 5 legislative days to 
submit any additional materials for inclusion in the record. 

With that, again I thank the witnesses. 

This hearing is adjourned. 

[Whereupon, at 12:27 p.m., the Subcommittee was adjourned.] 
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March 6, 2013 


Tlie Honorable Spencer Baclius 
Chainniin 

Siibconiiniitee on Regulatory Reform. Commercial and Antitnist I,aw 

Committee on the Judiciary 

517 Cannon Mouse Office Building 

Washington, DC 20515 


Dear Chaimian Bachus; 

I submit the attached document for the record at the request of niy esteemed colleague. 
Representative William Lacy Clay of Missouri. I express no opinion as to the contents of the 
attached document. 

As always, I remain, 


Most sincerely, 

Ranking Member 

Subcoinmittee on Regulatory Reform, Commercial and Antitioist Law 




Stew Coben 



statement of Jim Tuller 
Spokesperson, Former TWA Flight Atteiidants 

Before the IJ.S. House Committee 00 the Judiciaiy 
Subconimittee on ReguJatory Reform, 

Commercial and Antitrust Law 

Hearing on “Competition and Bankruptcy in the Airline Industry : The 
Proposed Merger of American Airlines aad US Airways” 

February 26, 2013 

Clmimmii Baciius, Ranking Member Cohen and Members of tlie Subccnrnjittcc; thank yon for the 
opportunity to submit this sUilement legardiHg (lie merger of niy ernployer, American Airlines, with 
US Airways. My name is Janies Tulkr and I am an Amcticaii .Airlines flight attendant and a 
nicmbcr of the Aissociatioii of Professional FUglit Atteadants (.APF.A). I was hired into the fiiglit 
attendant job. classification by Trans World .Airline-e in 1972 as one of the first male Flight 
Attendants hired after the federal circuit court of appeals decision in Diaz v. P an Am . 442 F.2d. 385 
(5* Cir., 1971), cert den ., 404 U.S. 950 (1971). I was a founding member and served as Secretary- 
Treasurer of tlie independent miion representing TWA flight Attendaats. I represent the fomier 
TWA fliglit attendants who were acquired by American .Airlines in the 2001 acquisition of TWA. 

Ooe of the great work force injustices in aviation histniy occurred in 2001 when the A'S.sociation of 
Professional Fligl.tt Attendants, (APFA), 24,000 .strong, took unilateral action against the 4,j00 
former TWA flight attendants by stripping them of their earned date of hire seniority from TWA. 
Wliat docs this mean? It means tliose with 20-30 or more years of seniority with TW'A were placed 
at the bottom of the merged seniority list, junior to those iiired just before the merger. The effect of 
this unilateral action is that without the earn,ed dale of hire occupational seniority, we are last in line 
to “bid and hold" the base closest to our homes and families. 

Therefore, American Airline.^ continues to unnecessarily incur exaense that is passed along to th e 
consumer when the com pany has t o trans port almost a thousand .former TW.A fliahl attendants from 
their homes to their base cities on an averaue of over a thousand miles or more wlicti we “com iiiiitc^* 
to work. Most of us lived in the city whore wo w'crc based before the merger. After w e w ere lain off 
and recalled to American, alinast all of us are forced to commute very' long distances in order to 
keep oixr jobs. This is a financial hardship for the comprmy and for us personally. 

One of the importsnt issues to consider in the antitnist debate is the efficiency of cost as a result of 
an approved merger. In my personal situation, I could not fly from the base of ray choosing, 
l.atobert Aiiport in St. Louis. .American had to bear the cost of my travel cross-country to 
“comniute” to work at LaGuardia. (It wasn’t unti! an American Flight Attendant was fired, that I got 
100% lucky in a recent transfer to St. Louis, otherwise I’d stiii bc: stuck about 1,000 miles from 
borne). Others fly from Mirineapoli.s to Dalla.s-Fort Worth or Salt Lake to Miami to “commiite’* and 
then take their assigned work flights from there and return “home” the same way. 


There are inillioiis of dollars a yeai' being wasted on a situation that can easily be remedied if 
Congress insists that it end. CftheriA'ise, those expenses to fly almost one thousand fctme r TWA 
flirfit atlenjan te aroun d the couniTV wil l be hidden, tucked and passed aloea to die ultimate 
consii met. your co n stituents, in the fotm of ongoing higher ticket prices . 


ihmericajt Airlines did not create this situation. Unlike the Al’FA, American Airlines has always 
respected TWA seniority and the 'lAV.A flight attendants have responded by being the best flight 
attendants they can be. American gave us all the pay and benefits we earned, bat Articrican remains 
the financial hostage of increased and unnecessar}' expenditures because of the unilateral actiosis of 
the .APFA. This is because occtipationaJ seniority is in the sole jnrtsdictiort of the .APFA. not the 
company. American has no say about what the APFA did tliat has caused an unnecessary increase 
in its expenditures. Understandably, rkmerican does not w'ant to rock the boat with the ..APF A tiraoii 
over a few million dollars. But now Congress has the chance and obligation to help right the wrong 
and reduce the wasteful pass-lhroogli of expenditures to your constitiieiifs. 


The history that brought us to this point is complex, but the solution is simple, h would not require 
Congressional legislation, although there was Congressional legislation in 2007 that ostensibly tried 
to address this situation. That legislatio.!i, known as the McCaskill-Bond Amendment is now tlie 
barrier to the fait resolution of this problem. Tlte reason that is the case is because API- .A wdlS cla,iini 
that it integrated the flight list in 2001 placing TWA at the bottom of the list. The law wa.s pa.ssed in 
2007. In this 2013 merger, all they are doing is integrating the two lists from USAtrways and 
American, at the li sts e xist today with TWA at She bottom. 1hi.s will forever place us on the bottom 
of over 20,000 merged flight attendants, except for new hires. 

One former U.S. Senator has advi.sed that if thi.s issue cannot be resolved in the context of tlii.s 
merger, that a Duty of Fait Representation lawsuit should be filed against the APFA as well as an 
iniunction against the entire merger. Because the damages and harm inflicted upon the TWA flight 
attendants is pennaaent and irreparable it will likely be sustained in an injimction. 

We ate here to tell Congress and other reviewing agencies that we are in tavor of the merger, but 
only if the outrageous iiiiustices you will hear about arc resolved before the merger. We don’t need 
litigatioti to resolve lliis but will nut be aliaid to vindicate out ri,ghls — especially when what 
tianspired is an admitted “mistake.” We need to write anew' chapter in the non-partisan “Profiles in 
Courage.” We concur in Chairman Goodlatie’s expressed seiitiracnt that antitrust law is “non- 
partisan.” So is the solution to this prohlem. 


The Uigtotv 


Seniority integration by date of hire has long been recognized by labor and management as the 
fairest and most equitable method of determining seniority integration in a merger and acquisition. 
It i.s the comeretone of the Allegheny-Mohawk Labor Protective Provisions, (t,PP.s) of which 
Section.s 1 & LT were incorporated into the McCaskili-Bond legislation in 2007. Date of Hire 
integration of seniority lists is tire only method that is blind and neutral and cioes not seek to 
advantage or disadvantage any worker over another. II simply recognizes each individual's time on 
the job from the first day of hi re. 
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As a result of tlie treatment of the TWA flight atfendaists by the APFA in 200! . Congress in 2007 
iDteit'ened into labor matters to enact the McCaskili-Bond amendment to statutorily mandate 
Sections 3 & 13 of the AllegheDy-Mohawk Labor Protective Provisions to include “fait and 
equitable” seniority list integralion m ail fimire mergers. (Tab #1, Page 2, lines 3-10, .statutorily 
codifying the Civil Aeronautics Boand ruling). Congt'css diet this in jjart bocaase the old CAB was 
disbanded leaving no one to enforce these provisions. 

During that Urac period, ,APFA took advantage of tlie itick of enforcement wHlioat a CAB around, 
and “stapled” the foi-mer TWA to the bottom, McCaskill-Bond will arguably prevent wliat 
happened to the TWA workers from happening again. However, for reasons disciBsed below, the 
amendment that passed in December of 2007 as p.art of the FY 2008 Omnibus bill, did not apply to 
die TYVA flight attendants. 


Unlike most unions in the airline industry, APFA did not support tlic McCtiskili-Bond legislation to 
include their own TWA meiisbcrs. Senator McCaskiil expre.ssed her displeasure with Ibe APFA 
stating, “I was disapfioinfed that you chose not to endorse iny Allcghetiy-Mbhaivk legislation 
de.spite my repeated requests.” Ofab #2, Senator McCaskiil letter of January 3, 200}!, page two, first 
pwagraph). 

The most recetst contract up until the mciger ignored Congres’ mE.adate in McCaskill-Bond, It 
states that if American acquire,? another company the APFA will use otry metfiod deieimined by 
them to integrate seniority, not “fair and equitable” inregrtdion. Hew'ever, selfishly, the contract 
says if another Company acquires them, then the “fair and equitable” .standard applies. (Tab #3, 
“Article 1 Recognition and Merger/ Acquisition Protectiost”, see highlighted pages I and 2>. 

Futdiermore, Senator McCaskiil tecogOMd that this legislation vvas not the final resolution to the 
problem. In her December 17, 2007 press re.lense with Senator Kit Bond, she said, “Tliis provision 
is an important piece of the puzzle to ensure workers in the future don’t suffer the same fate as lire 
TWA workers. I’m also hopeful .h will aid in negotiations towards a final .settlenieal for diose 
workers.” (Tab #4, Press Pwlease), Unfortimatcly, APFA has intentionally ignored and rebuffed 
any and all attempts for further negotiations to resolve the TWA seniorily integration issue. 


This indifference is a consistent pattern of ignoring Congressional requests to meet and dssicuss a 
resolutiof! and prompted Senator McCaskiil’s predecessor. Senator .lira laksil, to cogently analyze 
the siluiition when he wrote to the TWA Flight Attendaiits and said, “In all rny years in public office 
and itt the years when I practiced labor law, I have never seen an acquisition that was as 
disadvantageous U> one of the former employee groups as this one.” (Tab #5, Senator Talent letter, 
November 6, 2006). 

The fact is wbatewer transpired in the past is ntw acknowledged by She APFA as an adrs'itted 
“iriistaks,” APFA President J.aura Gladrng ha.s submitted testimony before ihi.s Committee but she 
did not include in her comments praising the merger the history of the APFA's outrageous actions 
against her own members, ths former TWA flight attendants. Ms Glading did not mention that their 
actions have cost and v/iil cotithiue to cost American Airiines millions in uimecessary transportation 
co.sts that wili continue to be passed on to consumers luiless this is resolved. 

In the June 21. 2012 F.diforia! Board interview with the Fort Worth Stai’-Tdegraiti, APFA President 
Glading was asked by tlte Star Telegram. "V/ho gels senhwity if USAinmys/Amarkiin Airl'mes are 
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Merged?'' Silling nexl lo Ms. Glading during ihat interview was US Airways CEO Doug Parker, 
She responded, “/ "d take, ihat o ne. Became we really screv/ed n o on th at one b in tim e with the 
fUehi attendants. When tve merged with TWM, the comyanv did ehc them iov mv bu r wc stapled 
them In the hotio m afau r seniority tist Th at was a mistake.... 1 have said publicly and in my sleep 
that 1 woidd he very muck jor dale of hire seniority integration. Jhat 's what the ylFA would like and 
! 've talked with AK4 every day." i fab #6, Page 7 of transcript, emphasis added). 


The Association of Flight Attendants, (AF,A) is the union' for USAirways and is the largest flight 
attendant union in the AFL-CiO and in the country with over 60,000 members. AFA’s full support 
of our position is noted in the June 16, 201 ! letter sent to Chairman Rockefeller as we attempted to 
get legislation passed to close the loophole in lire McCaskili-Bond legislation to include us 
prospectively, T.be /\FA noted, “Z? is wrong that the very people whose treatment necessitated a 
change in the law n’«x' not protected by that law. Former TWA flight attendants have suffered 
extraordinaty harm from the ill-advised seniority staptin e.... Should American m e rge again, forme r 
TJVA ilieht attendants will he. further disadvantaged a.s the only srom? to receive no .seniority 
integration whatsoever,. . . W e encourage Co nssress io take letdsiative ac tio n to end this infuslice. ” 
(Tab #7, -AFA letter to Senator Rockefeller, einphttsis added). 


Since that titne. M,s. Glading has done nothing to correct this admitted mistake. 1 am testifying 
today that the TWA flight attendants will be harmed yet again in tbi.s proposed merger when all 
.fligltl attendants are ititegrated by their Date of Hire seniority date except those of us whose 
seniority number wa.s uniiateraily changed by the APFA. This self-inflicted injury by APFA can be 
unilaterally corrected by AP.F.A. The ATFA Board did it in 200! without sending it to a membership 
vote and they can lutdo their admitted mistake tire same way. 

The following list of inj uries mientioiiall y inflicted on the TW A workers by tlie APFA is well 
documented and costs American, The financial pass-through of .APFA’s injustice is done in the 
hope the merger will .sweep this injustice under the mg and no one wall know your constituents 
picked up the tab for this admitted mistake. 


A few' months ago, American Airlines offered a $40,000 lump sum casli buyout to senior employees 
to leave the company. 2,250 flight attendants accepted that offer and starting December 1 , 201 2, 
through September ,10, 20T1, they will be leaving the company on the basis of their earned 
occupational setiiorily. One who took the buyout was former Ozai-k/'T5,VVVAraerican Slight altendani 
Amy Ludwig, of St. Louis, MO. Amy sta.rtcd flying in 1969 and .at the spirit of the current law, 
when TWA acquired Ozark Airlines in 1986, Amy did not lose a single day of seniority or a minute 
csf pay. file i'W.A flight attendants integrated the Ozaik flight attendants into tfie system seniority 
list by their date of hire and botlr groups have been working side by side ever since. When TW'A 
acquired Ozark, the TW''A attendants oumumbBred the Ozark Flight attendants by a9:i ratio. 


At age 64, Amy was dying of stage 4 ovarian cancer. With 45 years of service in the airline 
industry, but with no biddirig seniority to alto's,' her to select the mouth she wished to retire. Amy 
was "a’varded'' one of the later departure dates in June, 2013. She called APFA to advise them she 
was unlikely to live until J'uiie of 2013 and request that she be ailow'od a haidship departure date to 
leave with her buyout money to pay her medical bills and final expenses. 

APF.A refused to consider her request and told her if she died before her June departure date she 
would forfeit the money she would otherwise receive and her heirs conld not receive anvhliing to 
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pay for her final expenses even though she timeiy applied lot the buyout. Amy died heartbroken and 
peiimless on December 1 S, 2012 tellkig her TWA colleagaes at her bedside that her dying wish was 
that they would get their earned seniority. (Tab #8, Amy Ludwig's Buyout .Tune 2013 departure 
date). 

The rao.si retenl slap al the TWA llight attendants from APFA comes from an entitlemem to stock 
J.0 the reorganized co.mpatiy wTien American Airlines eniergc.s .From ba,i!kruptcy. As part of the 
concessionary contract, American /Airlines granted a 3% equity stake in the company to the 
attendant work force. As the bargaining representative of the flight attendants, APFA devised a 
method of distribution that disenfranchises all the former TWA flight attendants. They did this by 
using a look back period of W-2 earnings from the company when ail the TWA attendants were 
unemployed from .American for some or ail of that period of time. (Tab #9, Page i of 4, APFA 
Board A'ote on Resoiution for ikjrbitrary Look-Back, passes 9 to 7, Laura Gladiug, mstker). To 
disenfranchise one segment of the membership when ail were laid off due to their unilateral 
placement on the seniority list by APFA makc.s a mockcrj' of their duty of fair representation. 

After the 2001 merger every fonner 1 WA flight attendant was laid off from their po.siiion after 
9/U. Had we retained our earned seniority to protect us. more than 90% would not have been 
subject to that reduclioii in force. The sad irony is that Ms. .To .Ann Schuetz, a fonner TWA, now 
American Flight Attendant has the most time on the job in the flight attendant job classification. She 
started flying in March 1 960. Because of APF A’s actions to deprive her of her seniority, instead of 
being Number i in seniority, .she .is now number ! 5,032 out of 16,18,3 on the system seniority list. 
This is patently unfair. There is a cost to keeping the myth of APFA’s labor harmonv and vour 
.constiLuenis..4to,uld..no.t .be the pjtojs.financiiiUy stori lleed for APFA js 


The last group of TWA flight attendants was finally tecailcd to their job at American in November 
of 2012. Over the many years of unemployment the IfWA flight attendants lost over 2,1 btHion 
dollars in lost wages, Social Security' earnings and pension benefits. (There were moie tlian 4,100 
TWA Fliglit Attendants employed when American acquired TWA making an average of $50,000 
per year in .salary and benefits, over 10 years Is $2.1 Billion. That money W'otjnd up in someone 
else’s pockets because we were denied oui' etuned seniority and were furloughed — now tmd 
admitted ‘mistake' and ‘.scievr-up’). 

In a final indignity, APFA negotiated away our severance pay so tiial the most senior flight 
attendants went to the street empty handed. This was not something American asked fot. .APFA 
simply volunteered it w'hen tlie APFA knew every TWA flight attendant would be laid >3ff, Afier 
my 9/11 furlough, I did nol receive my final recall until October 2010, effsetive Deceinber 17, 
2010. (Tab #10, recall aotice). Had I not been deprived of my seiiioriiy, I would have been able to 
retire several years ago. But because of fhc deprivation of years of income, I and my TWA 
colleague.s will not le.ave on a modest buyout package, but are constrained to work the rest of our 
lives to make tip for the lost iiicorae. 

The loss of all TW.A seniority might have been mitigated somewhat had APFA kept it’s promise in 
the so-called Seniority Integration A.greement they wrote promising tliat we would retain our TWA, 
seirioiity in our TW'A ba.se of St. Louis which TWA brought to the merger. APFA reneged on that 
promise and refused to allow us to file a grievance when the agiecmcnt was vioiatctl. (Tab #11, 
Seniority Integration Agreement, Page 3, VI., “Seniority at St. Louis Flight Attendant Bases”). 
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When »e were finally recalled to the job, we were forced to leave home and go lo Ihs least 
desirable bases tliat had vacancies, usually hundreds if not thousands of miles from our homes and 
families. ’v¥c face a "double taxation" by suffering further expense after years of luiempioyment or 
imderenipSnymeiit in paying for additional housing and transportation. Often that expense is greater 
than our original mortgage at home in expensive assigned base cities such as New York and Miami. 

APFA has deprived us of our voting rights and twice the US Department of Labor has had to 
iotcrvcnc and force APFA to count TWA ballots or run a whole actv dcction. (Tab #12, Dept, of 
Labor Election. Removal Letter). 

To make it extremely difficult for the former TtA'A members to vole in union elections, APFA 
changed tlieir Constitution to require the lull payment of imioa dues when we were unemployed. 
(Tab #13, APFA Coiistilution in July 2009 exempting “fuilougiied” ciuployecs from dues, page 2; 
fab #14, APFA .Board Resolution, Nov'ember 3-4, 2009, changing the APFA Constitution to 
include firrloughed members for d(ie,s obligat!On.s). Unless we pay the due.s when we were 
iineinployed and not represented by APFA vre are deprived <?f meiisbership in gtmd .standing. This 
means we caitnot vote in union eles;tio.ns or nni for office, attend informational meetings, access the 
APFA website, or even travel as invited members with APFA to Capitol Hill. This newly imposed 
fmanciai burden acts like any Poll Tax in .suppressing our ability to .speak out about the 
mistreatment by our union with our vote or even about our working conditions. 

Ill spite of following all the procedure.s for paying dues under the changed .APFA Constitution, thie 
APFA refuses to return me to membership in good statidiug. Even if one tries to pay the current 
monthly payment, the APFA, with no written policy to do tliis, applies the money to the oldest 
outstanding arrearages and prevents anyone I'roni being current in order to continue the ,suppre.ssion. 

In fact, Laura Glading would not be submitting testimony to this Subcommittee as APFA President 
but for the Poll Tax that was instituted under her leadership. In the most recent national officer 
elections, Ms. Glading was narrowly re-clected in a runoff election by 150 votes because most of 
the remaining 950 TWA flight attendants who did not support her w-ere not eligible to vote. (Tab 
#15, APl'A, vote results from last election). 


The Solution 


The solution to this problem is simple imd the time to do it is now. A.s the 2,250 flight attendants 
leave the company with the buyout through September 30, 2013, AJ’FA can slot in the 950 TWA 
flight attendants who remain and everyone still moves up the seniority list. 

There is no credible harm to any other member of the APFA bargaining unit; the super seniority 
they al! have received at our expense will simply come to tin end. The TWA workers are not 
looking for economic damages because those devastating damages arc too great and would bankrupt 
the .APFA- We are not seeking back pay, any back benefits, or any reinstatement of recall rights. 
We will gladly sign a legally binding release of any and all claims against .APFA and Ameiict-m 
Airiines. We simply want our dignity restored that recognizes our years of senice as flight 
attendants. 


6 



153 


In fact, if the merger between American and USAir is approved, APFA has agreed that AFA 
members from US Air wiil assume their rightful date of hire position above tiiousands of American 
Flight Attendants, If there were hann to the American Flight Ailendaiits, APFA would not agree to 
give date of iiire seniorit}' to AFA members above their owm, 

Aiiy APFA claim of harm to the iiiemtetship from slotHng in the remaining 950 TWA Flif'ht 
.itlendants and no claim of harm from close to 7M00 AFA USAir Flight Attendanis many of whom 
will be i'otegi'aSed above thousands of American Flight Attendants is patently specious and absurd 
on its face. 

The prat deal effect is when we return to our proper place on the seniority list, no American Airlines 
ilighi aitcnJant will suffer any economic harm. They will continue to earn the same salary. They 
will eani Ihe same benefits Ihey currently earn. They will not lose their doinesfie or inleriiational 
bases. The TWA attendants tvill Ire slotted into the list at their proper place and bid for bases as 
vac/mcics occur and assignments just like every other current .AiT!cric,m fli ght atl:enda.nt does. 


There vwll be no base displacement to any current APF.A member. That is because only the 
Company, not the APF A, detemiines if there is an operational need to increase the Oight attendant 
headcount at a particular base. !f there is an operational need for increased staffing, the TWA flight, 
attendants will have 10 bid fot transfer to the base of their choice. They cannot displace a current 
APFA member from that base. There is no harm to anybody by allowing us to bid for assignments 
just like evetyt other flight attendant. 


There is no harm to American Airlines. AH employineiii records are conipulerized and the actual 
seniority dates are in their employment records, (Tab #!6. showing occupational “Oce” seniority 
hiring date of June 28, 1972; yet my ‘acquisition date' for APFA is April 10, 2001, the merger date. 
In effect, APFA threw almost 29 years of seniority in the trash can.) Alt that would he required to 
fix this problem would be to re-sort tire list of names to utilize the original TWA occupational, 
seniority dales. TTiose administrati ve programming changes would take just a few minutes to re-sort 
the li.st 

TW A flight attendants have always been a tiny rainority of the work force and we have never been 
looking for a handout. If there is a merger, the TWA\ flight attendants will be less thtm 4% of the 
entire flight attendant workforce of the merged airlines. TWA brought physical assets to merger to 
sustain our own jobs. American Airlines could not have operated the TWA aireraft without us 
because each carrier has its own operating certitTcate until there is a complete merger of both 
operations. APFA cost .American Airlines several millions of dollars when American had to lay us 
off and train their F/A’s on the TWA operating certificate to continue to operate our TWA aircraft. 

The only claim APF.A and any oihcr detractor from the truth could make is that thi.s issue has been 
litigated in the courts against the TWA FA’s in the past This is not a valid tugument. The APFA 
camiot produce one court case where the federdl or state court held ihal the Sciiiority lnlegratio.u 
Agreemesti ("SIA") that placed the TWA FA's at the bottom of the occupational senioritj' list is a 
valid contract between the proper ptaties (the Americain Flight Attendimts and the TW.A Flight 
Atteadaiits). There W'as never a legal detemination which said that was the case. The only cases 
that APF-A can point to rrre ones whore there was a procedural ruling that the proper praties weren't 
before the court and other similar rulings. There was never a legal holding on the .substantive merits 
that any Seniority Integration Agreement was vralid; none. 
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Furtberaioie, any legal argument APFA may have is waived in light of the admission by their 
President l.atira Gkding that they made a “tnislake” and “screwed up big dme.” 

Secondly, the APFA may try to say that the Seraoriiy Integration Agreement (SIA) that placed the 
TWA FA'S at the bottom was a asgotiated agreement and a contract. Thai is an untenable posiliois 
■'.vhen the true facts are revealed, 'the SIA was a uniiaterai documeQt prepared in 2001 by the APFA 
after i! refused to negotiate witli the 1AM who reprcscutod the TWA Fliglit Atteiidsuits at the time. 
The ostensible "Agreement" (sic) was a document presented to .American .Airlines, not the TAM or 
any TWA flight attendants, declaring among other things that the TWA occupationai seniority 
commenced on the Date of .Acquisition, April 10, 2001, not tiieir original date ofhire. 


Whether the .APFA gave the full occupational seniority to the TW.A Flight Attendant's or deprived 
the TWA FAls of their occupational .seniority iu the SIA as they did here, .American Airlines w'oiild 
have signed their acknowledgement to thi.s unilateral act This is becaii.sc the determination of 
occupational seniority is tiio sole jurisdictioii of die Union, not tire Company. ]t was for the /\I’FA 
to decide how to handle the TWA seniority, not American. American merely acknowledged wiiat 
APFA decided to do. 


I am very proud of the TWA flight attendants who are professionals on the job as well as fighters 
for justice. Justice has been a long time coming and this injustice must end now. We will not allow 
this issue to be swept under the rug. It is past time for the APFA to correct their admitted mistake 
and treat the fomter TWA flight attendants as they want to be (reated in the m.e.rgcr with US 
Airways, 

Ihe solution is simple. WTiy let a renegade group allow mi entire merger to he jeopardized because 
of an admitted mistake just because they lack the courage to correct it? Why let the APFA pass on 
its mistakes in the form of a hidden increase in fees to your constituents? Why not show tlie courage 
to end the injustice tliat was recognized by Senator McCaslciH and Senator Talent? Let the former 
TWA have their lattt mcasare of earned dignity and allow them to move forward with a new and 
brighter future In a merged airline. 

For thi.s merger to have any chance of success, all members of the new company MUST fee! 
included and ALL, ftiaiiagemctit and union, employees and shareholders alike, must work together 
to achieve this goal . 

'lire lime for injustice has ended; the time for coutage is now. 
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ATTACHMENT 


TAB m 

2007 fiflcCaskili-Bond Amendment 
See Page 2, lines 3-10 
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A^vIiilNDllIENT NO, Gd;.'jidur No. 

Piirpose: To proio.dc for tlio fair and ocraitablo rosoliiticii 
of labor integTatioD issuer. 

m THE BEN.AT.B OP THE UNITED SI'ATES— IJOth Cong-, 1st Scss. 

S,130D 

To aificnd title 49. Uiiiied States COdc, to authorize; appro- 
jirifitittiss for the Ncdcral Atiation Adiu.ini6tr(i'd(>ri for 
fiS'-ol rears 2008 through 2011, to improve aihatioii 
stiColy aiid cttpacitv', to i.oodei-iii..5c the ftir t;.-cxJric coai.i-'jl 
sysieff!. aud fur other pia’po.sea. 

lietbiTcd to tli(; Committee on ajid 

oi’dered tc' be prirtod 

Ord.:‘rt-;d to lie on tb.e table and to be I'liiiited 

AAlEND^fENT iiYterided to be proposed by 

Viz: 

1 At the appi'opriato plaiv-, insert tlie fol].ovar!.g': 

2 SEC. . FAIR. AND EQUITABLE RESOLtJTION OF LABOE 

3 INl'EGEATION ISSUES 

4 (a.) Ai'Fttoatton of Railway L-abok Act to Mebo- 

5 ETiS AND AxCQTJISiTTOMri. - -Beetion 6 ol' iho HaiKvyy Labor 

6 Act ( 45 r.B.C. 1.56} if; aiverided by ii)fiorting ", mditdirjg 

7 dumiges. sought in rdio eontosx of a lueryer -..ir acuiiisiUoii 
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O:^BAl'B.^i07S2-lsmJ S !• 

1 invol'siiig ihc cai'ricr,” after "writrcn notice orao intended 
I ' ' j .ge n. i -V er . ' <s 

3 ih'T \]]ur' -VMlc le'.’-' I . s v»->v 

.! I'n H i-i ii ^ f i u- f c" 7 ‘‘ia* , i ^ci 

' tot.T Fe h'-ny •.!>’! ' t I ^ ^ i ' r'^e 

■ !. hn fi -iC' te.e Lv-A'* .UM’ f' > “ iic < ' A . 

S i. 3, Kj >ii 3, ' sn '■'i'- •' , fFi.T''Vi r!,tL- ■•' ’■' 

' !.o-> -O. M3 t !i *l t; p > .'>‘^eicier’.'M . 

!t e . T '■ne trtj i eaiiv 

'll {C, TMi i .'Mtv'idual (ioclndins. any 

12 labor organization that represents the iridivicliial) who is 
1'3 aggrieved as a resu.H oirit violc-lion of ihc labor prosceii vt- 

14 provisions applied under sub^t’clicm (ii) may bring an ac- 

15 lk:ri lo enforce this sceikm, or lu enwree ike lenns of any 

16 a'vvard or agreonh-.at rCMih lng, from frrbitfaihjn or a setik- 
'i'7 nxrnt relating to the requirements of this section. Ari ac- 
IS lion r-ockrtkis subsection shall be brought in an appro- 

19 priate f ederal liistrict court., detern.imcd in acconiansA^ 

20 witn section i fiV i of title 28., Tlnited i^tntes Code, without 
2 i regard to the ainoirnt in roiiiroversy. 

22 (d) DBFDdITiONS.Mi this secrion: 

23 (I) (iA.RKlHR.-1 he tciTti ’‘air cnr-ricC' 

25 under chapter 4 1 1 of Title 49. laistcd States Code. 
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(2) CDruRSD ATK ('-aRJ-itek.- --T h<‘! inrftj ‘‘cov- 
ered air cai'rlf.r’’ j'/ioanp an air !‘arr3'rr that \r m- 
v’ulve'l ill a tjov'crExl iriai.sfiL'tkwi. 

(3) C'OV.KR.F:D Errpi.ca/EE. — I’hr' term ‘'eovv'r'od. 
r'inp-03’'r;e” mcoTis an employee tvlio — 

(A; 'iti md 8 toiriiiDi'a.ry erindcA/ee; and 
(i>) i.s a iiieniDer of a, craft or class is 
sn'Oicc-t to tlif Ilaf.b'nay Labor A<tt i'-i5 IbS.O. 
1 6 1 or. sort.). 

(4) Goat^KLD Tiy.yaA.c-TTON. — Tlie terra '‘cov- 
(?rcd tiajiKaclioi!,' ’ nicans o traxiaacdian tliat — 

(A) its n irarisaetioti tor t.bc coiribioation of 
multiple air cari'iers into a sntfiie air earnei-; 
arrl 

(B) iu.voives tlie of mmerfilrip m- 

control of- — 

(i) 50 poreent or more <.4' tlic x^quit-y 
.seniiaties (as datlned m KC(‘Uon 1 01. Cff litJe 
11, ITiaU'd. Siat'cs (Aode) of an air eiuT.tex'; 
or 

(ii) 50 percoDt o]- raorc (bjr vamc) ot 
Ike assets of tlr? air en.rrior. 
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TAB #2 

Senator McCaskiii Lette! of January 3, 200B to AFFA 
See F'age 2, First Paragraph 
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TAB #3 

Artici© 1 - Recognition & Mergsr/Acquisition Protection 

APrA Contract 
See Highlighted Language 
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ARTICLE :i - RECOGNITION AND MFJIGER.'ACQUISJTION PROTECTION 

A- RECOCLNJ'TION OF APEA AS EXCLGSiVE UARGMm^G AGENT 

111 axicordance witli 'tiie certiTlcaEion ix'om tbs Nadcnal Mediation Board, Ciase- R-4" [ ] dared 
Vjfiy .16, 1977. ibe Couipauy rocogniae^; !ne Asi-xidatitm orpTofessional Flighl AUondan'is as ihe 
exclusive and sols collective bargaining agency fiar Flight Attendants Lathe employ of the 
Company for tlie piiiposes of tb^ .R.?,. 11 way L-aboi AcC 

MERGER ANO ACOUfSITfON PROTECTION LANGUAGE 

1 . ' 1 he Agreement shah be binding 'apon any Successor. 'I'he Company .shall not bring & single 
slq) or i!uJu-stcp Siiccc'ssorship Trarisaciioii lu iTrial condasioe iiniciis llic Successor agiws. In 
wvidiig, to i'ceognize A.PFA as ilie represemative of Flight Attend.ant3 on the American Airlii.ies 
Fright A li end ant Senio.tiiy Lisiccmsislsnt wil.h the Railway T.a.btiv Ael, so srnplijy the FiighL 
Attendants on the American .Alrliiics FLigJit Atrendajh Seuiority List in accordarree with die 
provisions oftbis .Agreement, arsd to assume and be bound by this A.grce!T!crJ 

a, The term "Siiccessor" abal; include, widiout iimltatioii, any assignee, 
purcliasop tmiisferee. aotuialsPaior, receiver, excentor, aaii/or tnsstcc oftlsc Company 
orof aii or substantially all of the equity securities and' or assets of the Company. 

b. The ier.(n "Successorship Traa-sacdon'' means nay transaction, 
vdieilicr single step or ratilti step, that provides fox. results in. or creates a Successor. 

2 1 ‘ t S 2 i_ is ui . i j " er K u c ■( uu > ^ inict m .i< > n atiil'.' t i a • \i! 

t ).Trr cb'^ Crmran^ at hi • [in m of A no pm* r I'jnAl) c a oJouiiiir ? 

’c ’ j”! dim ' -d. "ret m •'c p u v th-* s ’> .e*- tu a<'!Ci; r" it'ouite ’•Ot fit n.t ‘i m 

\.'ieTu jc , 'iJ.or'’’ h ‘ I lh*= f o ’ Uy de ’ ..v i-v V a t -• To on < k mho >1,. 1 1 mwi 
liLji. ■'s ni tue ACOf-Oi. bip r-n'o,.'' ) n PM*; (t to 4e<. nv; as d ^ oi th~ M l"'-! 

MoJiawK tabor Froiectr/e Frovisions [ LFt^s 

3. fhe provisions of paragraphs 1 . and 2. above do r.oi apply to the Company^ 
rfcquisitioo of all or part of a,ns.)ther Air Ci-irrier in a trans^cdou which includes the acquisiiiun of 
aircrat'i hulI. Migiii Altetidanrs. 

4. bn the even! ibul. within any 1 2 month period. Lhe Com.pafiy tratisfer;-; (by sale, 
lease or oth.er transaction) or otheTvvi.se disposes of aircraft, 3.1ot?, or route authorities t". Aircraft- 
Related Assvts") which, net. of Aircn-ift-Rciatcd Asset purchases or nequisirioas. during toe same 
12 month period, constitute 40% or mont of the value of the AircrafPReiated Asseh- of the 
Ct’iripany u.* an entity or to a group of cntiuc-s acting in coucett tfuii is an Air Caaier orlhat vrill 
operate 05 an Air Cnniet foilowing its acquisition of tlio transferred. /-vircioft-Rekited .Assets i any 
such entity or group, the '''[ ratssfcrce"; any .suciilraiwac-tlo.u, a "Subsiaiilial Aircraft-Related 
Asset Sale'); 

a. the Gonipany shail require the fra-nsfereo to proffer e.iiiployn5e.at to Flight 
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s ];.?m tiv Aif-:du'oi 4,.rhn'"> ’ AltcfiJant ‘•;:nU'’ir\ LS^r Lj Tt-rctC'-xJo.if^' 

S'-' tj: f li*S‘ " > 'iir Rk’’’ ' bci'.l.ud'^' I. ' !-e ii!i?ubcf *'i ! i ri m '-bg-si 

.\ic^ir.Uv}L-^ iOviU bf-* iii' fevi-ii :han ’iumthiv Fii-ihi Attcndajr. stalisnsover 

dit pn-'f 'no'fh' ibr .liC Airc'“a i-Pe!- t-’d A^s.Ms iidn''‘’fneti h; 'l\ ''•’iKic'cr rs 
-Jvi!'! I'l. ‘^tbsi.asi'uS .\^a-uif-Kc!^ilvcl '>.5ic. df d 

b ihe OoinK'-j') sL.'ji vil I'laliy Junc'.ude ii Ilotj laidtr 3p'>bet.[''b'-i 

tbi' 'o .’■•.rf' bit T r iHstr iTi’^j; Fl'j-hr Atfcj <nia 'I’t 

jr^^nsferv'c's Mjgi. Actisnaarii; setuv^r iy lisip'.iriviint j: S-c%.iun". 3 aiid ' d ol die 
Allcghcny-Mobs.wk LPPs. 

31 


]•■ I'C -ve-it dir f- cic-uue all -dier air rt-'uc sn tucs ’ be > i>:i oub >.’1 i^c 
/3i'qifiT;'U'5T!i- v-ifbme'l );iipar}'\ • ip-^r ’tbit,- dTi'l -vparrrfili. r.ie-prr '’••rspAvs Fu^hi 
\l1e"a !i)t5 *:3 die iC.y fiC'ii.: o-.’. ih. cei'io.i eJ m.. Kini; is' idMii .vio -.j ul's Is t :<-l- i-'ieh 

. 111 .:’ druts v.i'o '•ir-''’ ’■nipi 'vec h> ■‘be CoiLpf.iv a' pa', af 5/>e "iicrp^.- d.a'l n: 'Ui:ui. af b* a 
■’.Ali.iilr X dvTrU' xdbv d v Sut.'' i/i '-piiud 1 '-' ni -■yi..!i..n J.-ij] rs >. ae|iHft 

d i^' . e*')'! aid-i r ^n?iI^^cb'l 'r .cr<u>T,r]ie ' ms* he=t rdon.: la oi’cv'de tIiv 

iM il'iioed .LniniLfy libl «' dj,' b i aip.a •'!!•• li’d-j fjjsTi U 1 d.-i'-b ledo ,:n;; uu -do .. um 
which the acqinsuior. csoses. 

6. lieiMedles 

a n-? ' rii'paj*’ a-iu ,\?i \ r.cite ti aif’dai* ^iM-vaf-cc -lieJ b<- >he 

uh'-rr-a k a1 -T’rg i ’ lOlah'.tic' Anu'h' ' ■’ipjce’rrMr oii sn h-ii<. 

diiecliy hcl'uo ill- S-’.it-'fij ^ AdiCbUisccd .ding wii.i i jm Mi-’ii' ail siraU'i. . 1 e 

xbd'iV.n shall ■'■a ir.ti-nhcrc-f-be'Nitioni! pjcaJemy c" dv;bM- I'.o =5 atid tXDcrenred ’A 
lii'pu'’ ■ Pt-- : uidi El -ilY f'Air A'ill be b ter'ni'x. i y ''X pi-'h. la'i Tlx 
pr-v 'M 011 S r.l I’x R. iKva} i .-'bur A'-t ^!',u( app-y to 'ira '.d ivv aispaic reca'difiy 
laii; .'i.rl!clc. 

S r ■’»- te It Jnu " < i'l 'ith- ills iti ' 'wT it i'- 

US i-rd thj^ htr*' n’CiM, -ut El- itrs*- > aiC u^Cr '* o th 

'll' u iiJ tsbiSiLLHii L ■) UjJMdiit. >,"j 71. lirj. I p ‘1 I-. -nd 

-pel •'p>cr<OM\ t w.'drA ih ^ntiix rd,u \! % ai-p a'iw'^'r an. **■*'1 it le 

< I 3 V Th ! pps vai ' J Pir i sM ti a 1 i .. i r d ■’ I «• 'III 1 « vi ir_ ' 

> •'It't- 11 lhi*i ■' l. J JV '*1 Ml I S ialLr h AjlvU ‘i h „bls IP 

sbi :;a 5 x ree » tepieiir nsie i he t ir*- ■•'' sleqi .-iT’ t “Ci. e> a ■'■rlh'’ 

^ ifi iK 1 ul Si I not'' ’idoOiigti dU ro I ' ' I > Lx i u '' 

i !ta 'i ti c u‘ j c ’ iti > *■ l\ m i i>-d 'w L 11 . V! la >. r s 1 I x t p . *■ . 'r r t< n 

Ih-^ tn /] " > xA- nM 'll! I’n''" '•mr''ir-ai be 1 jtpRrr' i le 

V llu tfjlt’' ! 1 (I! Ml CP )l il ‘ ^ > .1 fC'tifJ pi S.<H ' 

^nt t\ lor iu” 0 Lw I t^i .. To’ w' re*e edia ' > u ’iinp‘’i'i ‘=i’v O ? 
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TAB #4 

McCaskHI-Bond Press Release 
December 1 7, 2007 
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McCaslfi!! mi Bond Work to Protect Airline Workers ia Mergera 
Prevision, included in spending bill wonW prevent scenarios similar to 
lAVA - .Amcrkais Airlisje merger 


'Dec;e!i?ber 17, 2007 


WASIliNGTON, IXC •• Less tiian a week after Lultiiansa agreed to purchase "9% of Jet 
Blue, a stfupghng U.S- carrier, U.S. Senatoi-s Claire McCaskHl and Kit Bond today 
secured a provision to the Senate's omnibus spending biii to provide air carrier 
employees with a ba^ss level of protection during rr-ergers. VVi^ 1,253 former TAtA 
employees stiil at risk of losiiig. recall rights five years after being said off from TVVA's 
merger with Arnerican, McCaskiil and Bond are seeking to prevent aimsisf scenarios from 
occurring in the futum. The provision wauld ensure a merger hy whldi airline 

emplcysesi seniority fists can be integrated in a fair manner If a dl-sputs occurs, the 
parties can engage in birding arbifration. This piovision would rrrake it harder fo; one 
sidine or union to odd the employees of another airline or union to the botterr^ of the 
seniorlt)/ list Thousands of former TA'A flight attendants lost their seniority after 
American Airiines acquired TWA and were furloughed after September 1 1 . This 
provision would help preveiil: SiJCh occurrences in the future 

in addition to the recent news about the Luhliansa investment in Jet Slue, nev>/s reporte 
are fanning rumors about the poientiai for other major commercial airlines to engage in 
nseigera. McCabkil!. wlio &>.iccessf-inv offe'ed a simiia! ramendr.eui to the Federal 
Aviation Administration ReauthchratiC'n Act in \^a> , believed that the recent talk of 
mergers raised the ievol of yrgsney to sign such protections into law. -She was pleased 
xo v/ork with Bond, along with U.S. Sehato'' Dick Durbin (D-JL). to ensure the provision 
was is^cluded in che cm! 'ibes spending b'il 1 ho hni '.h evpectest to psss in both ensmbers 
ana to oo signed into law by the noSiday recess. 

provision an important plooe of the puzzio to snsure workers in the luture don’t 
nuRor ir 3 .-sasTio as tot’ P'VA worke.’s. i’m also hupeiiii d wkl eid !■. < neGotiations 
lO'.vaids a fma; s<?l?.iePieoi for chose workers, ‘ IVfcCaskiH said 

"Our 1‘^A'A workers v/sre given promises end oniy got pink slips, this provision is a critical 
step in protecting sirline workers from inis fate in tne fuaire,” said Bond “It was a 
pleasure to work with Senator McCaskiil to secure these protections. 
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TAB#S 

Senator Jim Talent Letter to TWA 
Novsmiser 2, 2006 
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lanital .States Smart 

N%^v*nhe:- 2, 20!>5 



Lleat fcsTiier TWA Fliehi Attendants: 

1"hank yoii for contaclmg me regarding the eoitensroi} of reca'ii ngliis for foitncr 
1 WA llight attendants, i appreciate die Isme you ha\e taken to share your views wkh 
ii:e, a3id I wtdcome the oppoituctiiy to respond. 

A^! you know, as s resuft of tiic failure of Arncricau Aiditics to honor' it® 
comniiuhciilh during dte acquIsittOTr of TW A, the forme?' T vVA, llighi aUandanls were 
stapled In ineboikiniofltrest'nifrnre list. leaB my years in public office and iw lhe 
ycft:>tyhen 1 prauUced lalw 'av;,! bavy Tievct seen ac<iui‘;iliori|)iaiv/»sas 
diswdvaiitogcoijs lo one of the former sniployee grnujifv ai? Ibis one. The runner 1 AV a 
niglu .'itiwtuaiite tee the liatticsi wfarkang and niosl dorJkalixl rcen -urd wonresr in the 
industry,, anti they deserve the right to be reoiilcd to thdr jobs. 

1 )>elievc that these recaii rights must be extended. At the leqtiest of TWA lliglit 
aUenciants, Senator Bona and ) --©nt a teiteno the Aaic-iican .Airlines President and ciiO 
luging the extension of recall rig.bis. In addilion, I have piedgexi to puravis cyriv optioi'i, 
including legUlatioa, in orde:' to extend these- recrdl nghts, 1 look forward to comimiing 
to work with lamer TWA (light attendants w'hen flic senals lettuiis to session. 

Tlw cxlcuaiuii of lU'-all ti'dils foi forme-T 7‘WA fl'glit attendants is a nrarter of 
basif; fairness arid I w:-] pursue every option lo extend tl'iesc rights- If I maybe of irirfher 
assislanee. please don't he.shate to call or write. 
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TAB #6 

APFA President Laura Giading 
Fort Worth Star Teiegfam Editorial Board Interview 
June 21, 2012, Page 7 
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Fort Worth Star-Telegrsm, Editonai Board Interviev/; June 21, 2012, Page 7 

I a>) 1 1”" Air. cvi:”, ii. 0c,-J. T \-.OLiSd siill Vh; for this rncrytir. [i;s nut really su Tnoch 

wiiyt'? li'- uie>.onEi3':t :.s ir is aoiture, getimjjback thatfeelmg chanve had 30. 40 years ago 
v.hfT'. wet nrs! pii. 'he* i.niii'M on /t'O-i j ‘•hr: he^i airl',iie possible. I lixmly believe iMs !.>pponijn'iiy will 
get us diere. I'liax s ‘Miy Ibri here. 

ST; rtrt >ou guaranteeing that everytme that is enipicyed there will ha‘.-e a job? 

PaTker; In the term.s thfii we have -with these guys [points to and APFA'l yes. there are ‘Pc 
firrioLigiiproieclioRs'' for die exislii-.g employees. 

s. t 3 \ '■f' '-fcuontv !P I p ta ic vaie^u rs V ym gei ^-tice'fr c i ^ r p r’ S 

.‘^irvravsoAij'sc.ricai! Aiirmcs lu-y rr)ei>>ea.' 

hi fst, I it ) PI i] i > 1^ ->>-L 1 r i s s i I .i > I-*! h t > f i ’ } il le t '• 

'• h n y' ^ \ iH tu a < g vc t !..ii e ut i.. v...pc t i n tl i ! i 

I r 11 t i 1 V L5 1 e i ^ o » ! I th-sTuri 0i'> dt t-' ’ 

"S - I !} a i !> u - f > U 4 Lt. hf t ■'e if r- ! ‘’u * h i p. * < ii j 

f! 1 li tber 1 ^ u 1« i. ti '•iti. 0 I 'j L I " jfif ■> h i “ I ’ji "‘1’ ui 

i i ir ,1 I le it I’o t*' "ill rg as in ta n '“i i > f \ v l Nil id I >t 

tii^ ’p i _< .. r "ihe 1 r J.5 < I 

s i. s IS lie ’ > < ' nf r ' c-r L 1 ft bn o i 1 1 1 ' ‘e i f TA [p ] l1 <. 

P 1 c i ' I V T i iU '■L 5 i 1 b ^ hi ci ii_ li! > t j l) Jta * 

a c i i , I ni f d ^1'^ L s 1 ti It \ !«i le 1 - ’ a h hi a d i Oi L lividv 

" ^ 1 r 1 ^ •v'^ t 7 , >1 i i hk in ^ e r ^.r i o t" ■> ^ "* S A e p il ' •'v 

d 1 ^ a ih 1 di 1 i, i 5 ui f) } It ih.u tiiriiiTii'' t*! 

\ ) I n 1 'i. ip u th vFi! 'If' 1 v.,ni .. t i di“ )1 p i -i A d li ii le ) 

I Th fti ‘‘lO e mne hti* [\hi "in .k i-uj-cdN hndiKtti^^t* frek’-ctii.e \ i s'd he 

•■ cr it g in 1 '’ t iu >..,v ! ■■'■ T 1 1 bet i i i i u sp !i ig a ■* A i tu jui t» 

ears l J re 1 1 1 1 -. on chv iii or'p s i Lt;- e i 1 hnln hsn i eff w \ t e j a < 

n I i itf It V s g g bail A i li xt in 1 1 1 Ih nt f vi nie V I s > .. ! r 

Ti Kn>< 0 hoi i 1 113 t iJ V a pL jne aix t v.ois rt ar th i _ v t."' < ? hs < y v i 

t V 1 <■} j w lb S ^ b r i> T e i! vs\ u-^n W i' n evi i ho ig i * h pi ii i ’■'h 

1 V\ i i \ni, I ghl’ j. 1 L « ! 1 a 1 J t II t c S' f l,. e ni c- ^ votfip uni > am \tL ^isu [ 

' ’ I 'i.iii'Sir f 0 * ' i-H nnif ■’r on vi ’ ’ t nJOi reaen effh itio 

'an- ^ K. 1 _ to } L s . iw..iUw ’ \e ih a Ik! uf d Ci 1 1 uH i » 

S’* i I I v-t iht ‘l r j.{ I i )r b t ii. i, V i 1 * H p I ge ! 

Tlladin^: L>nieritbire orihs Aneghetij-KhMn.vn'' 

ST: ]}al^u^'^■’e 

ClAiliji"! D&e ' *j i.. Af<.a/u jg V(C d Lo hut k i • At. u:tc you bv vni. < -u’ pd-nj AbcdHf i 

’\as h S 2dT, o; o renc'Aur 'f'etva West nnj ma* wouir' 'ow jeamnp’ -idi: md nd bv 

inlegraTcd in tliai iMsbioi!. 
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3 S 0 e r A T I n « Of P l s 8 K T A T T E S fi A n t $ - C tJ A , A F L ■ C 1 0 
SOI Ty-rc' ,\'\v7 Washin^rtc.n, DC 20007-/ 7'37 

P H !] rs * 2 -n « 4 3 4 * 1 3 S S fuK 2 (j 2 M 3 4 1 a '* g I 6 G A I FAX 2 0 2 « 4 3 4 * .1 6 S C 


June IC-. ’lail 

K / lOicib'-j ‘ li.jiiui. ii J.'j 

('"irPi.i, S. j.'fn ' 2“ 11, lUiri rV:'iiiSii!!i:t; 

• 1 ,-f ;'i‘ u - (MlKt ‘i iu;i • 

vv':-!,':hin'’fon, iji , ?,!n *0 


i w-i-r oj c_i<i H t J 1 -V. 1-^ ' f \ ii-< i! w -Vo. 1.' i \ li n i ji T 

1 e n rij \tt>" ^ “!*^s n ■ '■■'! 'i"* A ir ■• iisr '•>’ i c K i.-r-. Vul 

n’’ cr.M ' <J 't. . J i jr ^ n C \ i i r,v ^ t . tuccci.,^! n i '■' si if^u* 

i id ' ]L ■• 'si'^ni '■0 ^r^itKn ^ o' i ‘ ^ i' t" M'v - r (,< i / >.’■ t / r ,, !( ^ i <. 

I if ^ I ^ rt 1 '' r j I 0.li,._i X 

' 'l' I \ T' ! ^ ! ‘\1 . jl’i I J 1, ’ Ic 1 1 ii Ilkl Ml (.if fc 1 ' I I ' I ■• 

\n no A,i f ~£ - r 1^1 t 4 i„ jTi , n L 5 joij [i, ,j ,j[ -1 j ji^i - e 1 A ' I ' 

'.iri a ii[ if Ui‘=' ii'ci-L i4[i 1 ('ll 1 r in ij, ■■ r ri t Ihi. •!>': :ii ton > 

' 1 -] I ‘ 1 n f r I'' h i b ! ir ■’at ’I* ii « j i j p > > ■' r ijitii is nii s > < ^ V 

\t I’i I [n“ i i!‘%c uri *■» i . ! i ‘ I'^l' wi’r'( \e ■> tan fJ 

^cn£ 1 1 =“ ' lv. “li, M 11! r nmn if T3i.iarclin a^'- fi ^ei 

i' r \ -.( ^ f ! r /! TS I r k i' ’^O'M if li Tii ) 1 ] f -.1 r su L . ‘ < I IM uU 1 t ' A I L 

! A i' >• v\ 1 >1 f ^ n 1 I ■=■ I n In 'ri Uj 1 ((.Oi '' 1 it S ‘ O'" '1 ’ v. ’ \ 

I <• -pic r n Lie. ' i.-' K . iti. eJ d\, Ml XT' ’’ll. a V ; r‘ v [, x l J A i ' i i'- I mr iti 
T>» -\ Fii ’ r'lir ’ll 1 i\ cii' r 1 ,ei’ 1 ’ M t" r lu* I t. i’> a i t* r- i ‘ , 

St j . hi, 'M li tiiu. 1 £ I ( 2 •*! e i . aei vii > ’ 1 L 1 - c'li npi '■ert 'ni<^ nl' >m nr 

orf rAii. n ijL jir 1 “ in , 1 i - 1 11 “ i ^tx < i > x. s. ]ii -> i \ i k 
I n V M ,.1 r > T) 1 * t r-'n 

Thf iii c't HI ' nc oh , 1 r o'- lid 
siu ’’hi J 'in ,-■■ I ! s • c Dll i(! 1 

t'i 1 L ill! I^t ' V. > I . I 1 e w. 

' !£ K ’ I r^c 'tv jin 1 jimo 

'‘-c Cl -.(-i. V .’L C I linen, Vj lake '!c«,:slalivo aciion ro end ihiis iniu'tice. 


\ ■ I 'shc' 
■p-eau.!.- 



ic t i t idilicn lot, ■' Ilia Jl .1 l H ^ i 
[S Oj f . I, ,|l . i I nc hUi I 

u t ' TUeiL. ’ h x. ’r ' t ei 1 1 i^t. 


Sfiri, 58H? SAFETX PRBffcSSie?^, LS 
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TAB if 3 

TWA Fligtit Attendant Amy Ludvvig 
June 2013 Buyout Date 
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TAB #9 

APFA Board Vote on Resolution for Arbitrary Look-Back Distribution 



WH£R.Ex\S, under y\rticlc IIL Sccnon 3.L{22) of the APFA Constitution, tlie APFA Board of 
Directors has the right aitd. the responsibilit}' to taiee atsy and all appropriate action deetried 
ncocsiary hy the Boaiti and In aceoi'daace vvith the Constitunon i.o promote the vveilhre of the 
meiTAbers of AiP! 'A; and 

WliliRS'lAS, on F'Jovember 29, 2011, Anierium Airiiaes ukd for bunkriiptcy aad since then has 
l>ecn operating ar> a debtor under Chapter 1 1 of th.e Baxdjuptcy Code; and 


^CO Rofioinficn ^2 A.'.'fi.'j.sf ,73, 201^’ Psgt? 1 ef4- 
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TAB #10 
Recall Notice 
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Americari Airiioes® 

BEOillRED; COS^PLEfE AMD RETiJRM THIS mUM BY OCTOBER 25, 20ia 

Oclcbsr 15, 201 Q 

fiAME; *-./Os 

EMP#; ^-BO 


You Bro horeh^/ r.otsflen rsport to Arn^ncan Airtsnss Icvr rs-fjmpioviTnsnt in ycxi*' tormer positfon 
af> &. Right Attendarji effeutlvs Dgc^,iber IT, 2010. 


This rsoali ia liifnrk nc;fi:ioa.ljc?i' is in acoortiRncs wsth Aiiicis 1G o\ '.ns Colieirliv'e Baraai-ning 
AgrGBTnar^ bstwafin Af.ngffesn Aidnes afid li'^o Assoctetinri of Profess'adai Flight Ait^ariiiafits. 
wniah reqtssT^ that ycy noti^ tbs C'-oinpanv cff yotsr intention to acogpt or rgj^sct reHjmpicr/rrtenI 
within tsn (iO'i days-aliei tt'® post rtvs'i< of this This form must be esitspJeted and sent 

vi'arej^sno la?^ than OetoS>©r 25, 2010 and received oytho Company no Lassr tngn 
October 27, 2D iO. FaUure to notify tha Csmpany of yaur lnt@nt tu return te Msors, faiSurs to 
rape?! to >'QaiF agisl^ieU traisidtg cls^ failure le conip^ste ireinlrig o? failure la report to 
&ase faflowsciQ your compistlfen of trasning wM result in the forfsHure <5t v®ur rs- 
©nspSoymenl rfghta end asetiSsrsiy, 

■ accopl; the oTsr of ‘n'arrsnIc.vmBot to the pasifion of Right Aiisudanl, 

i dc ^ sjce^ th^'s offer to return to work m a Bjignt Attendent ‘.viYi aa., 

and [ torfc-itail recisf) rights. 

Wy e-maii address is: t WA CgrA f (P^TiNT;! 

Wy tetephona -sontsct nin-nbc-r is;, 

- * ?r ;.3 / i- i- 

Aeccrdsifi tu the cjovtslDns ot the AA7API'A Cc;iiSvntiv& Bargaining /AgretjmBriu tefor-a a liight 
attanrfffltt can bo recalled tc a base, ali trsnsfe*" roquoste te dial boss rrsust be cleared. At tbis 
time w* ®r<p«dt that: ail Rtgrtt Attandarrts Tacallurt will fee based at Htvs York - ILUA, 
QualHiD^ French speakei's VfifI be based ivicainsi 



uaie 

c-’' 


'cc: Parssnne! Fits 

night Ser'J!!.'s Conti'sct .Adnjjrrisitsiion 
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TA8#11 

200"^ Seniority integration Agreement 
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Date I 

Agsv-e-d ks ih 

AMKRK 

By: 


a //.W D.atc- 

‘^ 7'7 


da V 'jf 



ASSOCIATION OF PROFESSIONAL 
H.IGHT ATTENDANTS 
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TAB #12 

Department of Labor i .etter to APFA, Election Removal 
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This It ■ copy of irw U.S. Oopartment of 
Labor's final nofice to APFA calling for action on 
the ramoval of John Ward as President follCMW>g 
the DOUs invesitgaiton. subsequent findings, 
and resulting ballot count of ballots subn^tted by 
APFA members m good standing that were 
ongmaity discounted 

John Ward received previous DOL r>otificationa 
warning of this issue but chose to conceal their 
exiatence from the Board, thereby putting APf A 
In Jeopardy of even more legal action, tfn tima 
by the U.S Oepertment of Labor 

The OOL demanded the rightful winner of the 
election be inatalled as President- The APf A 
Boenf of Directors were made aware of this 
(atier and wholly compTiod wHh ^ orders of the 
Department of Labor John Ward was removed 
from office on August 25. 2004. 

Below, the isst two. and the most important, 
paragraphs have been enlarged for easier 
reading. 




> .A* ;s »■. OlM) MCI Wtcv WtM «(NI Ma <r *«aM» aiMlPM rwagi M nt fnr*-* r « >r *« 

l a rtTc inrtnr Tnrtf— r rmrf t^in - -ti i — 

— ■■nfcii o wmo 

«uk> UL »• w 0 >aaM O' ««w« a. a»K sun aiew M 4*>4M M :• BMifM 3*<s • Mxn « <«««• 

‘•ViWtnMM* BMC/ 


Based on these additional findings it is the OLMS position that APFA should 
immediately install candidate Tommie Hutto-Blake to the position of APFA 
President APFA’s voluntary installation of Ms. Hutto-Slake to presKfent for the 
remainder of the term will remedy the violations of Section 401 (e) that 
occurred during the runoff election . 


OLMS ur>derstands that the APFA Board of Directors le convening on August 
25. we. therefore, request that any Information concerning action contemplated 
by APFA to recognize the results of the August 12 ballot count, or othenwtse 
address these findings, be provided to this office on or before August 26. 
OLMS will defer a final decision on enforcement until that time so that we may 
consider APFA's response If OLMS does not receive a response from APFA 
by August 26. the Dwadment win refer this matter for enforcement 
proceedings. 
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TAB #13 

APFA Constitution. Exempting “Furiougheci" EmpSoyees ftom Dues 

July 2009 
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Article II * Membership 

SECnCM 1. EUaiBIUTY FOR MEMBERSHIP: 

Any p««in hMd as a FlgM ASandanc by an amma wAar* tna APFA is Ria raoogntzad Baf^Mnlng Agancy tor om PlgM 
Attwiara amployea group at that aMna shal ba aHgtoto lo join and maintain mamboiiNp in tha APFA aa harainafla* 
proHdad. 

SECTION Z 06UQAT1ONS OF MEMBERS: 

Membori ol tha AaaooiailDn do aooapt and agrae to abide by thia ConaWutton of tha APFA aa M to In force or as • may ba 
ahaiod. added to. deleted Irom or aniendad >n accordance wUh the provtotona ol tW* ConaMtutton. Ignorance ol VHs 
ConsMiilor wSi not be coraidared a proper axoraa lor any vMlaMn ot tha provtiloAs oontalnad boroin. Inharani in tha 
rtghiA prMagas. dudas and r ae po na lbWtttta ol mamberahlp In the APFA la (ha ebigallori to reeponsiMy mardm these 
rtlpNa. prMlagea, dullee and reaponelMIles 

SECTION 3. BILL OF RIGHTS OF MEMBERS. 

A.AI mambaia ot tie APFA ihal have d>a dghi ol liaa spaach, (roodom ot aaaambiy and fraudom to dtaaani. 

BAI memt i ai a ol (he APFA shal heva aecasa to 8H adnitoiatraihie arto Rrtancial leports and records eacept aa pnyHdao 
to Sadlon S.B,(t) Ol this Aitida a 

CAI mwnbar s ot tha APFA shal have the ngni to mdividual privacy. 

DAI mg np era ol toe APFA have toe ngW lo due proceea and equal repr eacin i iilip n 

EAI members of the APFA shal have ful equaRy dl hghils and ahal not be dtscreranaled againei becauao ol national 
ortgin, raoa. religion, ciead, age. sas or saMial onenlaiion. 


SECTION 4. CLASSIFICATION OF MEMBERSHIP 


-ACTIVE: 


A.An AoiNe Mombar la a FBght Attendant vtoo has a dues oHigeuon to tha APFA to acoontanca Mih this CorKtnibon, 
excapl as provtdad herein. 


B.MembatMtip Status- Good SUndtog: 

(1 fThe rlQhis and prMtog as ol a member to good slandng RuM toduda. but net oa fenMad to; 

a. .allandlr^ unon meaUnga; 

b. volirtg on ail mettara brougM btlore the membership; 

cvolng In etacdons lor offlcats or base ropraa o n u aiwaa ol the APFA; and 

drunnlng tor an otoctnd poaMOn, or holding an oleeied or appointed pototion wttti the APFA 

{3tA nwmbar. ragansaas ol Nghi statue, ahal be considered In good atanding w)d sital maintato el rtghta end prtviiegec 
at the APFA to tong as (knandai otbgMlona are met pursuant to (his Aidcla N artd Articto IV el this Co nal K u bon 

OIA inamtier «i good standing wts remain to good alandtog and Ml be aocempl from his/her (toendal oblgeSon to the 
APFA whan the member la in an unpaid atMus horn hisAw employer in aaosas ol Brirty (30) conaecubve days by. 

a.laniMllon by the employer and soeictng reineiatenwtil. as ptovKIod lor In (he applicabl e CdSedhra Bargaining 
Agreement or through an admlniabaltwe or KtoUai praoeetfing; 

bauapenetorVMthhold by tha emptoyar and seetong relnalBlemanl: 

o.unpatd aiclc atatua; 

clharflahlp^ a pproved by me EKaculMiComml n y or by the Board dOSectcra; 

e.tvprpveo mdftary taeve d absanot; andtor 
f Jurtough by the amployer 
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Wni;Rr.\S, ps Amde HI, SccOoo I, the APFA CottttMuxm n^y be rrcwnmciuW lo rtw 
meinbmhtp lor iltcraHoobv •dditions. JcIciiOQS, <* inmulioents the APf A BuenI of 
Directon; ond 


WHEREAS, the Board of Duecton bv determined ttaal a a neemay h* update 
CoiMiiimiun. aal to roemnnend chonga to (be monbcnhip; ud 
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Fdl Butnl orDticdurt Mccbai 
NottnlKr 34^009 
Rewhnoa *8 
i^2 0f3 

WHEREAS^ Amde n. Sectkn 4 of the APFA Cmuuiutiao pn»viJe« tiul a mcmbei 
'shall be cunskkred in p^gd standmg »ball imibund all nfhti nd privileges o^dic 
APFA » long u /lOBscial oUigabons ^ iKt purwMi Id this Articie 11 and Article IV of 
this CorMthutkin'', aod 

WtlEREAS. Article n. Section 4B(31 provKks: 

A member m grunt uudiog will rentnn 10 good standn^i ^ esempt 

hii/her fintocial obligaiioa Ui the APFA when the mcndicr » Mt ai lutpaui UAiia rmm 
lilslier coipkiyer ^ euaesa of thu^ ( 30 ) unteevtive ^ by 

a. tcmnnaiioo by d* employer and seeking rcimtstcment. pmvided lor in the 

Collociive Bergainn^ Agrcencot ^ tfamygh ** adniinmwuive or 
judicia] proceeding: 

b. suipensuMv'withhold by d>c employer Mcking mutstflicment; 
un|^ sick status. 

d harikdlip " appruvod by the F>MCUlive Cunmiiltee or by the Board of 
Direciurs: 

e* approved military leave of absence*. aiHfur 
f- fiulough by d* empinyer, 

WHERFjkSf Article n. Sectioo 4.BtA) provides ^ “A memba in sanding who if cm 
any leave of absenoe from Invber eo^loyer for twoM not listed m t 3 )gii thraugb 3.f <lA>ve 
shall iciuain a Dcoibo' in standng vxl shall be duf s ubl^atnl, ^ dtall not lx 

to pay dues on 1 oioethly Upon letuni to payrg}!, h^lxr Axs obligaikw <dial! Ixcornc 
fxyablc patsium to tbs Amcle II and Article fV of this Coniltbilion'; cm 

WHEREAS, under Sectkn 4.B(3). dcspile dx lacts that memhm m ihe luted calegunes 
■tot required to pay dues, and ifatf under Sccuun 4.B(41 mentoen cai leases nf ahener fgr 
otber rcaM«s arc nm required to fuy dues un f monthly bails, thex raonhers antamc to 
o^iiy the Hill ngbb t)f APFA mendxrsblp: “od 

WHEREAS, when (box pnrvBioos ado^ “ 1^1. dwe was no cunlemplauno *hii 
significan niimbcR of flight attondants would k n w^d statu, and 

WHEREA.S. b^mntng « 2002, thomamiB of raembets have been in Status fw « 
least fise years; md 

WHEREAS. •< appears that launben of flight altaaiBib may ciiQitnue to be tu unpaHl 
statu for tnany yean: and 

WHEREAS. APFA has as oMigalion to represent. **d does actively nepreaent. Hi^l 
allcndains who, under Ankle H.. Sedwn 4,^3) and | 4 ) 4 it not dues ohbgaicd 
raquntd ps) duu 00 a nwaiftly basis; *d 
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Fdl Board orDoeekn Mtcin 
NMcaba MJU09 
Bowfawa #S 
raft J oO 

WHCKHAS, » » 'wnlJ ^ cumpooD fwo’ ubliptwe « ^ paymcoi of •*u» 

00 ■ monthly APFA lw» lofl (he beodii of hundreds of tbotaaodi of dollva wiiboul 
my cqiiivikni redw^ m costs of operating the inton and reprasentmg * 1 ^ 

fljgiil aitcodaim; and 

w wrarAit, h ii * fiaidamewil princtpie «h« memberi on be roquired ® piy 
to cwidie the hghb of umon monhenhtp; •o*'* 

WHKRFj^ it ia m (he hc« mimatt of APFA and ow monbera that aU toaaben who are 
entitled to exetci* the ngbts and pnvilegea of APFA manbenhip •** obligated he duci 
oarent la defined m Ankle IV of t^’ CtmsbtuUoiL 

THEREFORE BE IT RESOLVED, that (be APFA Board of Direcmni (tco in nw n d i ite the 
following be made id Ankle IT and Anide TV of the APFA CoosUmtion; 

fnicle II 

DcJdo the current language of Section 4.B(3) ^ replaoc 
the fultowing 

*Manben who are n an ^h ^hi status ior m reason shall be dwa obligated 
dues accrued on or aficr the eOectivc date of this Sectioa 4.B(3|.* 

tkletc Sectian 43(4| 

In Sectioo 5X t^ohae "eaccfN » provided ™ (Jl hnlow,'* 

ArtictelV 

la SoctMo LA. delete *Antck n. Section 43.(]^* 

Delolc (he End pangrepb of Scclioo 3.C and splice '*'* following; 

Memben renaninc .^ 1^141 leave status set oq a povnicnt plan *® ana^ 
llKO obligatkiD for bade dues. initaUton fbe<a| "od'or assesanoib-. 

Scctiuns 10(1). (2) P) renuin unchanged 

BE IT FlUTHER RESOLVED. Ito' Hkk pnipowl Comlilulicm.1 iHKiHimcnB Ik «» » 
the mcmbcnhip for appuval. 
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• MMabwhlii iwuflinhi AlttndaiH nejlllons ' Rwolullwi Number f . 

ItBtn 93 on youf 

^ proposal bnn9S dtanges to ^ stout of tbOM fight ARonOoms tNfW Cfwose to 
take a Pam mmogm m pot«on « other nop-flight AOondant Pottoon at Amencan 
Cmrentfr these mOfvtouab have become members of mai^ement tofato the right 
to tbeo membersMp ^ therefore have accett to Unton meetings and mrormobon 
intended for fight Atendwits. Under Ihw proposal ihOM individual wdl tote ttietr APfA 
mamberthto h they 'dtum to the potidon of fhgtM Attendant ifiev may retofn the Unton 
subject to the re emetion lee 

Board Vota' 18 Yes 0 No 


M^nyhiw duea amount • Reeotutien Number 7: 

Horn M on yoorheMof 

Under Mi resolutton monthly duae wUI be set at an amount equal to the hourly 
OometOc Day tote ai wear which currently » $«285 TNs igum n tosa than dues at 
most other urdont ano would mein ourrenlly only an mcreese of St.6S per month (lest 
than S20.00 pv year, w M oeoti per pey period) over today's ■"'ount Teg^ 
the duet amount to a pey stop * a smart way to effectively rupond to APfA't cosT of 
Pomg buunasa We beNeve ttet method of otouliUng dues w« ateninatc the need tor 
■ny toture dues referendimii. When the APfA membership hourly totes change vour 
monthly duet sdl be Bed to the establihed pay step Twenfy-^ <2S«) percent « any 
dues increase under this proposal ahal be i^ced to o negobationvrelBted t^- 

Board Vota t9 Yet 3 No 


* Monthly dues obtloatlon * RaaoluUon Numboc8: 

Item tS on yoUf 9MUot 

ThN proposd erpeitos duet obhgallon to a^ Fligfd AtondanU to any tmpaid 
APfA oontKues ds wort on your berteif even d you arerfl Pymg &mpl| pul h) m etnaa i 
your unejn rights and pnvileges. you '’ood to pay dues The categones ^ unpaid *to*us 

ere. 


Approved Mddary t-oa're or Abaanca 
I hardships 


' Unpaid Sick 

* Suapensten by Employei 
^ Tarmmanon by Emptoyer 

* Other Authorized Unp^ Leaves 


Board Vote 16 Yes 2 No 
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TAB #15 

AFFA Eiection Resuiis, 20t2 
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APFA 

NATIONAL BALLOT 
COMMITTEE ^ 


National Officers Runoff Election Results 


Today, February 24, 2012, the AFFA National dallot Committee certified the 
results of the National Officer Aun-OFf election. 

The results are as follows: For President Uz Geiss received 4284 votes and Laura 
Glading received 4434 votes. For Vice President Marcus Gluth received 4562 
votes and Anne Loew received 4075 votes. For Secretary Vicki Dale received 
4233 votes and Jeff Pharr received 4403 votes. For Treasurer Jennifer Brissette 
received 3711 votes and Greg Gunter received 4921 votes. 

Laura Glading Is elected APFA President. Marcus Gluth is elected APFA Vice 
President, Jeff Pharr Is elected APFA Secretary and Greg Gunter Is elected APFA 
Treasurer. These officers will serve a four year term of office beginning April 1, 
2012. A document containing the base breakdown and percentages, will be 
posted soon on the Election and Balloting Page of APFA-oro . 

AFPA National Ballot Committee 
APFA Communications 
ai 7.54D.0108 X8308 


ton Oils »*rrw« « on APFA IT you no iono«r web to roeoivo tTi* WooMv Hotkne uo4ite VO 

unaMoft* iHlb»c » 6tt0fi a bolow. 

Uiaylwaw EoeoMMfflAyibQe.fiQfn the i eoQi(«ifl.buJcMDd i UsttUcjauuiiDfiki 

Our iMiNna oadreM Ik 


APf A too* w. Euieu ttvo. EMeai. ht 76040 

Mil tojastf JMMftB .oarii 

Omrlphr (C) 2012 APT* AM figito fWVf tf 
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TAB #16 

Oceupalional Senioritii' Date of Hire, 1972 
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Money Meneging Tip* from AA Credtl Union 
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Whecner 11100*70 juM geltv>o ataried or 
My wnittrnMMdntoere^ to 

plan tor your ratirement Start now 


Q 




X: 


Yeui end a complei* pleniwg guide 
and toe stope requirad to axarosa 
your taxiiapeane. 

Qotoere 


o 


Vise JP Morgan to 

• Manege Account 

• Updata beneficiarwsO Hetp 


^ AA Credi Union to M«« for yeui ' • 


Super Savor AOlfk) /Eccounta with JP Morgan; 

^ - . • Overviow 

^SOFlflJAVU'- InvaatmortOpbonaiPOF) 


‘Once >00*10 a member. youVa afoeyt a mwnboi * 
regardleMOfwttorayowIvearworti Ourgoaittto 
•mure your finwioaf wetora to enriched •• a rasuN of 
your Cr^ UniCto parttopeeon Vied yoa toad AA 
Cradt Unan bnneti or contool ua today at (000) &33- 
0O3«aja.4isi 


vise Tha Work Numbar for 
employmare venftcatwn and to 
authonze ec ceee to your aalary 
Mora Info 


1 Hf ■ ^ ^ 

/WORK/ 

NUMBsA 


hn|>t.//«nvwjmM.uca«i/>«iNH/iammufllim<O»nin«uniira>e;*UM'ID«l09M44CMnnwairvl0<«2&r 


ra9* I eti 



199 


Prepared Statement ofPaul Hudson, President, Flyersrights.org, and 
Executive Director, Aviation Consumer Action Project 

STATEMENT OF FLYERSRIGHTS.ORG 

AND 

AVIATION CONSUMER ACTION PROJECT 

RE 

PROPOSED USAIRWAYS-AMERICAN 
AIRLINES MERGER 


U.S. HOUSE OF REPRESENTATIVES & SENATE 
JUDICIARY COMMITTEES, U.S. DEPARTMENT 
OF TRANSPORTATION, U.S. DEPARTMENT OF 
JUSTICE ANTITRUST DIVISION 


PAUL HUDSON 

PRESIDENT, FLYERSRIGHTS.ORG 

EXECUTIVE DIRECTOR, AVIATION CONSUMER ACTION 

PROJECT 

March 5, 2013 
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The proposed merger between American Airlines and USAirways should only be 
approved with regulation establishing national and international standards for 
enforceable airline passenger rights. 

Legislation that would block anti-competitive practices that are rapidly eroding 
price competition in the airline industry, eliminate anti-competitive airport 
practices, and empower airline passenger interests to balance the interests of the air 
transportation industry that now completely dominate national air transportation 
policy. 

In June 2012, we submitted testimony to the US Dept, of Transportation (DOT) 
wliich set forth much needed reforms to enlrance airline passenger rights. Copy 
enclosed. 

However, the Advisory Committee for Aviation Consumer Protection appointed 
by Secretary LaHood (consisting of an airline representative, an airport 
representative, a state official and a travel writer) failed to support any of the 1 5+ 
proposals, and to date the DOT has failed to recommend any aviation consumer 
protection legislation although mandated to do so by Congress by February 2013. 

It has also delayed issuing regulation requiring that ancillary fees be disclosed in 
real time to third party airline ticket sellers and web sites. 

There have been recent efforts by airlines as noted in the recent testimony to the 
House Subcommittee on Regulatory Reform, Commercial & Antitmst Law of the 
Business Travel Coalition and the American Antitmst Institute to defeat price 
competition. 

The 2011 acquisition of Airtran by Southwest Airlines is instructive. It 
discontinued service to Sarasota Florida (and five other medium size cities) in 
favor of Southwest service at Tampa (65 miles away) thereby reducing Sarasota 
enplanements by over 300,000 per year and raising airfares, travel time and 
expenses for passengers. 

No other low cost carrier has come in to replace Airtran which provided real price 
competition for Southwest and other carriers and no other one really exists except 
on very limited routes (Southwest is no longer a low cost carrier by most 
definitions but competes largely on service, lack of baggage fees and more liberal 
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cancelation policies). The USAirways-American merger will certainly reduce 
competition further. 

The record of prior airline mergers is clear that fares generally increase and service 
is reduced to smaller and medium size cities and concentrated at fortress hubs. See 
Table 1 at White Paper at American Antitrust Institute web site, 2013. 

Unless stopped, the airline penchant for mergers (US Air- America West 2005, 
Delta-Northwest 2008, Republic-Midwest 2009, Republic-Frontier 2009, United- 
Continental 2010, Southwest-Airtran 2011) coupled with the lack of new entrants 
and the loss of most US low cost air carriers, will soon result in oligopoly or to re- 
regulated monopolies, with US air transportation operating more like AMTRAK. 

Airline mergers also mean thousands of jobs lost, contractors often replace union 
workers, retirement plans are reduced or wiped out, airplanes are sold, routes are 
eliminated, quality of service typically plummets during costly airline merger 
transitions for two years or more, safety margins may be reduced, and passengers 
will pay more while departing e.\.ec Litives take golden parachutes and remaining 
ones cash in with higher pay. American Airlines plans to cut at least 14,200 jobs 
and void union contracts - the perks of Chapter 1 1 . 

Competition and even Cliapter 1 1 bankaiptcy can be great mechanisms for 
fostering efficient low cost air travel and are not necessarily unprofitable, 
USAirways is already quite profitable and seeks to be more so, while its CEO 
seeks to realize his dream of leading the largest US airline in history. There is little 
doubt American which has a very large cash reserve would also be profitable if it 
emerged from bankmptcy as a stand-alone company after shedding unaffordable 
union contracts, with creditors as its new shareholders, with a new more passenger 
and labor friendly management dedicated to better customer service, and perhaps 
w'lth even some passenger representation on its bomd of directors. 

Other Anti-Competitive Trends 

Price competition was greatly enhanced by web sites that allowed consmners to 
comparison shop and make reservations and buy tickets. But now most airlines 
have taken away the ability to buy tickets or even make reservations by redirecting 
consrmiers to their web site and requiring re-entering of customer information, 
thereby bombarding the customer with ancillary fees and pitches for additional 
services or products. 
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The cost of a ticket can increase by $25 to over $100 or more, when coupled with 
hidden fees that are not disclosed in transparent ways on either third party or 
airline web sites (especially checked baggage fees). 

The US DOT has the sole authority to issue and enforce regulations to prohibit 
“unfair or deceptive” airline practices, but it has rarely done so without the 
approval of the airlines. 

And its record of enforcement by fines is dismal, with fines regularly reduced by 
50% or more and nearly all violations settled by consent orders or findings in favor 
of fhe airline wifh zero fines. 

Ifs handling of consmner complainfs is even worse. If rejecfs 90% of complainfs as 
not witliin its jurisdiction as allegedly not violating any DOT rule and merely asks 
the airline to respond. 

It does not prohibit unfair temis in airline drafted contracts of carriage that make 
such contracts illusory with misleading words and that provide no practical means 
of enforcement for the consumer in case of violation. 

It uses passenger complaints largely for statistical purposes and deceptively refers 
consumers to small claims courts that lack jurisdiction over airlines. 

(See DOT web site, “Tell It to the Judge” publication. Airlines can at will and 
regularly do remove any lawsuit filed in state or local courts to US District Court 
where the litigation costs far exceed any potential consumer recovery, see Paul S. 
Hudson, Airline Passenger Tamiac Confinements and Delays, ABA Air & Space 
Lawyer, vol. 23, No. 2, 2010) 

Tort cases against airlines are regularly dismissed by the courts under federal 
preemption doctrine, and if not dismissed outright, passengers generally are barred 
from recovery for damages unless they are physically injured or killed. 

(See New York Courts to Passenger Victims of 1 1 Hour Tarmac Confinement: It’s 
an Airline “Service”, No Recovery Allowed Except for Physical Injury or Death, 
Aviation Consumer Action Project, Jan. 20 1 3, enclosed; Air & Space Lawyer 
article above.) 
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The International Air Transport Association (lATA) and its members have recently 
approved a new business model requesting personal infomiation from passengers 
not presently required in order to provide passengers with a “customized” price 
quote. This system if approved by the DOT could make price competition a thing 
of the past for international flights, and also raising serious new privacy concerns. 
Eventually such systems would allow for price fixing and setting based on how big 
your wallet is and how desperate or motivated you are to travel, completely 
contrary to the fixed, transparent pricing that replaced individually negotiated 
prices for most consmner goods in the early 20'*’ Century America. 

Due to the lack of low cost airlines in the US, we now support allowing selected 
foreign low cost carriers to fly domestic routes. 

In sum, we believe this proposed merger of American and US Airways should be 
restructured or disapproved by the Justice Dcpaifment, unless competition is 
clearly not reduced and passenger rights are well protected by new legislation and 
rulemaking. 


PAUL HUDSON 
PRESIDENT, FLYERSRIGHTS.ORG 
EXECUTIVE DIRECTOR, AVIATION CONSUMER ACTION PROJECT 

441 1 Bee Ridge Rd. #274 
Sarasota, Florida 34233 
800-662-1859 

p shudson@,vahoo.com 
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FlyersRights.org (fka the Coalition for an Airline Passengers’ Bill of Rights) was 
founded in 2007 as non-profit corporation to advocate for the rights and interests of 
airline passengers by Kate Hanni after she was stranded on the tarmac for many 
hours with 10,000 others. It organized a coalition that successfully advocated for 
the adoption of the 3 Hour Rule adopted by the DOT in 2009 that prohibits airlines 
from confining passengers on the tarmac for extended periods without returning to 
the terminal. In 2012, a passenger rights section it supported was included in the 
FAA Reauthorization Act that encouraged the DOT to issue further aviation 
consrmier protections. With over 25,000 member-supporters it is the largest airline 
passenger organization in tlie U.S. It publishes a weekly newsletter, maintains a 
free emergency telephone hotline 1-877-FLYERS-6 to assist airline passengers and 
an anonymous tips hotline. It relies on individual donations and receives no 
funding from govemment or the airline industry. 

The Aviation Consumer Action Project (ACAP) was founded in 1971 as a 501 ( c 
) (3) nonprofit corporation to act a voice for air travelers on national aviation 
issues, especially safety and airline passenger consumer rights. It is funded by 
contributions from individuals and foundation grants. It receives no funding and 
has no business relationships with the airline industry or any government agency. 

ACAP has been a principal advocate for truth in scheduling, lost baggage and 
bumping compensation, medical kits on airliners, realistic emergency evacuation 
testing, passenger cabin air standards, smoking ban, and airline competition. It 
organized a coalition after 9/1 1 to advocate for the establishment of the TSA and 
much stronger aviation security. 

Its activities include public education, publication of consumer guides and research 
reports, serving on national advisory committees (FAA Aviation Rulemaking 
Advisory Committee, TSA Aviation Security Advisory Coiiunittee, American 
Society of Heating, Refrigeration & Air Conditioning Engineers (ASHRAE) 
Conunittee on Aviation Cabin Air Quality ), representation of aviation consmner 
and the public interest in rulemaking and litigation activities, testifying before 
legislative bodies and national and intemational commissions. 

Paul Hudson has been executive director of ACAP since 1997 and president of 
FlyersRights.org since 2012. He is a New York attorney who has advocated for 
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airline passenger rights and interests in the Courts, before Congress, the Executive 
Branch in the public and professional media since 1989. 
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ATTACHMENTS 


Airline Passengers Rights— What is needed now 

By Paul Hudson, Executive Director, Aviation Consumer Action Project (ACAP) 

& Kate Hanni, Director, FlyersRights.org (fka Coalition for an Airline Passengers Bill 
of Rights (CAPBOR)) 6/6/12 

Stranding & Flight Delays 

For many decades by far the largest number of consumer complaints to the DOT has 
involved flight delays. Starting in 1980, each decade has seen air travel times 
increase and excessive flight delays become more prevalent. 

The airlines generally blame air traffic control and weather, but this rings hollow 
when the particulars are examined. At times up to one third of flights are now 
delayed, and the figure is always over 10%. 

Prior to the enactment of the Airline Deregulation Act of 1978 (ADA), air travel times 
decreased in each decade and reliability improved. Airlines were regulated by the 
Civil Aeronautics Board (CAB) which approved flight schedules, air fares, conditions 
and standards of service. The Federal Aviation Administration (FAA) controlled the 
number of flights at major airports which prevented congestion and operated the air 
traffic control system directly. Also, aircraft were placed in service each decade that 
were faster, more reliable, flight crews were better paid, and had arguably higher 
standards of training and experience. Finally, airport capacity increases and 
additions in the 1950s through the 1960s kept up with increased air traffic. 

Since 1978, there has been no net increase in major US airports, so the skies 
around major cities such as New York and Chicago, whose need for an additional 
airport have been blocked by entrenched special interests, have become more and 
more congested. Deregulated airlines have discontinued the use of wide bodied jets 
carrying up to 500 passengers in favor of more frequent flights with narrow bodied 
airliners and regional jets carrying 20 to 140 passengers, thereby negating the 
principal strategy for increasing airport capacity. Airport authorities enjoy 
exemptions from most antitrust law and lack any significant representation of airline 
passenger consumer interests, so that they are permitted to and regularly do engage 
in anticompetitive behavior that drives up air travel costs and increases air travel 
delays and passenger inconvenience. (1) 

Regulations requiring minimum reserve capacity of equipment and flight crews have 
been allowed to lapse. So have rules that allowed passengers on a significantly 
delayed or canceled flight to use their ticket on another airline's flight at no 
additional cost (known as Rule 240 or reciprocity rule), and as have regulations 
requiring other airlines to honor a bankrupt airlines tickets. 

Flight delays since 1980 of over one hour have increased dramatically. This situation 
not only inconveniences, stresses and results in hardship for airline passengers, but 
also burdens airlines and the economy. The US economy depends on safe, 
convenient, relatively low cost air travel as the primary means of long distance 
transportation. (2) 

Tarmac Delays and Confinements 
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In 2007, it was discovered and proven by CAPBOR and ACAP that stranding and 
invoiuntary confinement on the tarmac was far more prevaient than previousiy 
thought based on a few publicized incidents. It was admitted in June 2007 by the 
DOT Bureau of Transportation Statistics (BTS) that airlines were not reporting and 
BTS was not requiring them to report most long on ground delays, delays for 
diverted flights, cancelled flights and multiple gate return flights were "lost in space" 
not reported for time on the tarmac. New regulations were adopted and the first 
report for October 2008 showed over 50 flights (which would imply 120,000 
passengers per year) were delayed on the ground over 3 hours though some 
analysts believe even those statistics greatly underreported these delays. 

There was a strong financial incentive that the flight crews had to pull away from the 
gate (and not go back) even if they knew the flight is not taking off for a long time, if 
at all. Nearly all airlines only pay flight attendants & pilots their full wages from the 
time that the cabin door closes, and some pay nothing for time spent with the 
aircraft at the terminal gate. 


ACAP, Flyers Rights (fka Coalition for a Passengers Bill of Rights (CAPBOR)), Public 
Citizen, Consumers Union, US PIRGs, New York and several other state 
governments, the Business Travel Coalition and even some former airline executives 
all supported a 3 hour rule to give passengers the opportunity to deplane if a flight is 
delayed more than 2-3 hours and to require that water, food, and sanitary facilities 
be provided. 

The DOT in 2009 took major steps to reduce delays caused by congestion by 
enacting regulations that discouraged over scheduling of flight times. By enacting a 
version of Truth in Scheduling that ACAP had long advocated, there has been a 
major reduction in chronically delayed flights and virtually elimination of deceptively 
scheduled flights. Airlines had previously had a financial incentive to schedule take 
offs and landings at the most popular times at major airports far in excess of airport 
capacity and then blame delays on air traffic control or weather. Now they must 
disclose on time statistics for their flights to the public, explain to the DOT 
chronically late flights and eliminate deceptively scheduled flights. 

Increases in flight cancellations predicted by the airlines if the 3 hour rule was 
enacted did not materialize, but the flight delays did decline and lengthy tarmac 
confinements were drastically reduced. 


ACAP has long advocated providing compensation for passengers for excessive 
fiight deiays. 

While the airlines will not admit it, cancellations for financial reasons are common 
and amount to breach of contract or fraud. If a flight has so few passengers that 
the airline wants to cancel it, it should do so at least two hours before, so that 
passengers do not come to the airport unnecessarily, and provide passengers with 
alternate transportation within an hour of the canceled flight time plus a ticket 
refund. 

Otherwise, the airlines should provide passengers with compensation that is 
equivalent to normal breach of contract compensation or at least equivalent to 
bumping, perhaps capped at several thousand dollars. In case of any dispute, it 
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should be presumed that a flight was canceled for economic reasons if there was 
no ground hold by air traffic control and the flight was was less than 30% booked. 

There is presently no meaningful compensation provided to passengers for 
excessive flight delays. Any action brought in state or small claims courts gets 
transferred to federal courts based on airline claims of federal preemption, where the 
cost of litigation far exceeds any potential recovery. 

Most recently some airlines are redrafting their contract of carriage contracts with 
passengers to broaden the definition offeree majeure to include things beyond 
weather such as maintenance or labor shortage caused delays, things that are 
traditionally defined as within the airline control and subject to passenger 
compensation. 

And while passengers have flight delay compensation rights under the Montreal 
Convention of 1999 for international flights of up to $7,000 (see attached article at 
Appendix A) and also for EU travel for several times the airfare cost, there is no 

requirement by DOT that passengers be informed of their deiay 
compensation rights, which are generally ignored or denied by the airlines. 

Passengers who are stranded by airline delays and cancellations 
overnight away from their home city should receive ground transportation 
and over night accommodations. Airlines use to provide this a matter of course, 
but now many do not or do so only for certain favored passengers. This has led to 
chronic choke point airports like O'Hare in Chicago being dubbed "Camp O'Hare" with 
over 50,000 passengers per year being stranded and cots being set up in the 
baggage claim areas after midnight during the last high air traffic years (1998- 
2000 ). 

New York City is now the number one national choke point and efforts by the federal 
government such as re-doing air traffic approach and take off patterns and opening 
up some military air space areas during holiday periods have had limited effect. 
Other measures such as auctioning off slots have often been blocked in court by the 
airlines and airport authorities. 

Airlines offer "insurance" for flight or trip cancellation that is deceptive in that 
such policies fail to cover the overwhelming number of situations, and the coverage 
excludes inconvenience or consequential damages. For example, a passenger 
whose vacation or business trip is ruined cannot claim for that loss, and generally 
cannot cancel his/her trip except in situations of serious illness or death. 
FlyersRights.org has received complaints on their toll free hotline of next of kin 
providing a death certificate and airlines still not providing a refund. 

As a first step, the DOT should require that the premiums for such insurance cannot 
be excessive as that is normally defined by state insurance regulations and that the 
exclusions and claims limitations must be clearly disclosed to passengers. 

Also anyone who offers such insurance should be required to disclose to the DOT 
BTS the amount of premiums collected, number of policies issued and the claims 
paid on an annual basis. 

Lost and Mishandled Baggage complaints represent the second largest category of 
airline passenger complaints to the DOT. 
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The existing reguiations have been in effect for many years but they have been 
administered soieiy by the airiines which make receiving compensation difficuit and 
often impossibie. 

Over 40,000 checked bags per year are never returned to passengers, as they do not 
have tags that identify the passenger owner. Instead of iooking inside the bags for 
identifying information or posting a description as a normal iost-and-found operation 
wouid do, most airiines treat the bags as abandoned property and auctioned them 
off with the proceeds going to the airline that lost or mishandled the baggage in the 
first piace. 

The airlines handling of lost baggage claims is scandalous with the 
overwheiming majority of claims being rejected and lost baggage sold after 90 days 
with no attempt to identify or return baggage without passenger identification on the 
exterior. (3) 

Nearly all states use the Uniform Abandoned Property Act to deal with property that 
has been checked with a third party and then not returned to its owner. (At common 
law, unclaimed property escheated to the state.) This statute provides for the holder 
of the property to make attempts to locate the owner and if that is not successful to 
sell the property and turn over the proceeds to a state run abandoned property fund 
which holds the proceeds in trust in perpetuity for the true owner who may recover 
the proceeds upon filing a proper claim. 

Airlines are not included in such state laws, but there should analogous federal 
regulation to require airlines to develop a computerized data base that will match 
airline passenger lost baggage with descriptions of contents and exterior by 
passengers. Any proceeds of lost baggage sold should be paid to a fund that is used 
for consumer protection services and/or measures to improve baggage handling. 

At present, airlines have a financial incentive not to return lost luggage, due to low 
caps on claims, especially for international flights, and the difficulty passengers have 
in providing claim details that the airlines require to honor claims. 

Airlines unlike the US Postal Service or private common carriers like UPS or Federal 
Express generally do not offer passengers insurance for valuable property that they 
take possession of (and increasingly charge extra fees for) and instead contrary to 
the common law of bailment disclaim all liability, even for negligence, and the DOT 
by regulation has supported this policy. 

Finally, theft by airline, TSA and other baggage handlers is a known problem, one 
that is often covered up by thieves who rip identifying tags off bags that they have 
looted. Foreign airports provide airline passengers with plastic sealants for their 
luggage to deter thieves and damage, but US security regulations require that TSA 
have free and easy access to inspect the interior of checked baggage, negating such 
deterrent measures. 

The DOT should produce a consumer report that "unbundles" mishandled 
baggage and reports lost, damaged and stolen items separately by airline, 
and a report on the claims made vs claims paid. 

See 

http://mvw.azdatapages.com/datacenter/t;eneral/airport-items-lost.html 
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Other Consumer Complaints against Airlines involve Reservations, Ticketing and 
Boarding #3, Customer Service #4, Frequent Flyer programs #5, Refunds #6, 
Disabilities #7, Oversales (aka Bumping) #8, Fare #9, Ads #10, Discrimination #11, 
and Animals #12. See Consumer Air Travel Reports, RITA/DOT web site. 


Frequent Flyer programs have become an integral part of air transportation 
services used by air travelers for vacation travel. They are also a source of revenue 
for airlines which sell miles to credit card, car rental, hotel and other businesses that 
seek to provide customers with a low cost inducement to buy customer loyalty. The 
US Supreme Court has ruled that states may not regulate these programs as they do 
other consumer contracts, and the DOT or Congress has not yet done so. For 
accounting purposes frequent flyer miles represent a potential liability for the 
airlines. Airlines, however, take the position that these are not binding contractual 
obligations but merely marketing programs that can be altered or eliminated at will. 
As miles accumulate on the books of an airline, there is an enormous incentive for 
the airline to devalue them by program changes. 

Most consumers however view frequent flyer programs as an important benefit, with 
the miles they accumulate for future travel being an obligation of the airline and an 
asset of theirs. 

Studies show that there are radical differences in airline frequent flyer programs, 
with some airlines allowing as little as 5% of miles to be redeemed for travel and 
others nearly 100%. At the very least, airlines should be required to disclose the 
percentage of miles that they are redeeming, the number of seats available for 
frequent flyer tickets on the most popular destinations and routes, as well as other 
key statistics to provide transparency and way for the public to evaluate such 
programs. 

Also, there should be requirement that airlines provide notice to their frequent flyer 
members of material changes in their programs at least six months in advance, so 
consumers can plan ahead and make travel redemption decisions and decide 
whether they wish to continue to favor that airline with their travel business. 


Over sales or bumping involves the practice of airlines of selling more tickets for a 
flight than they have seats available in order to account for no shows, then either 
denying passengers with reservations a seat or else seeking volunteers to deplane 
and take a later flight with an inducement such a ticket voucher for another flight. 

Bumping is regulated by DOT rules but the airlines avoided regularly telling 
passengers with their rights are which depending on the amount of delay can involve 
cash payments of several times the ticket price plus a delayed flight as well as 
overnight accommodations and meals. If consumers knew their rights it is likely 
most would not voluntarily settle for a restricted voucher. As of 2011 the airlines 
have to tell a "voluntary bump" what the likelihood of being bumped is, and the 
potential compensation they would get were they involuntarily bumped, and the 
same must be told to involuntary bumps. Compensation for bumping was also 
increased from 200-400 in 2007 to 650 and 1300. 
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As airlines now fiil a higher proportion of their seats than ever before, over saies are 
increasing, however, the use of non-refundabie, non-changeabie or highiy restricted 
tickets has greatiy decreased the number of no shows and has aiiowed the airlines to 
profit from them. 

Most recentiy the airiines have asked and the DOT has proposed a ruie to discontinue 
reporting of over saies. The ruie rather than being repeaied shouid be expanded to 
require the percentage of oversaies to be reported because there is presentiy no 
iimit and so many passengers are being bumped as they tighten capacity and it is 
very hard to predict whether or not passengers with reservations on increasingly full 
flights will get a seat. 


Enforcement. Remedies and Advocacy 

Finally, airline passengers need to include a way for passengers to enforce 
their rights in a timely and inexpensive way. Flyersrights.org has asked that 
complaints get a response in 24 hours and a resolution within 3 weeks. At present, 
weak guidelines normally require an acknowledgement within 30 days with no time 
limit on resolution. 

The present system is totally lacking in accountability and transparency. Complaints 
to airlines or the US DOT are generally ignored and compensation claims rejected. 
The DOT Consumer Protection office does not use best practices in handling the 
airline passenger complaints it does receive, i.e. requiring the airline to respond by a 
date certain, sharing its responses and communications with the passenger, or 
advising the passenger of his/her rights and the DOTs action or lack thereof to the 
complaint. Most complaints have generally only been logged for statistical purposes. 

ACAP suggests mandating a small claims arbitration process for unresolved 
consumer claims (which could be an online private alternate dispute resolution 
service that uses retired judges, consumer affairs, or experienced arbitrators) where 
arbitration groups or arbitrators are approved by state or local attorneys general or 
consumer protection agencies and/or the use of local small claims courts which now 
handle the vast bulk of consumer claims against businesses. For disputes involving 
many passengers, and millions of dollars, class actions in state or federal courts 
should be authorized, as well as through arbitration. 

There also needs to be a provision that would require the airline to pay attorneys 
fees of the passenger if the resulting decision exceeds a rejected settlement offer. 
Now, there is no arbitration process, airlines who are sued in state courts try to get 
the cases dismissed on jurisdictional grounds and normally have the cases removed 
from local and state courts to federal district court. The expense of federal litigation 
and most state court litigation far exceeds any potential recovery. 

Other models of federal - state consumer protection laws that have been effective 
include the federal Lemon Law, which resolved the legal logjams and technical 
defenses long used by auto companies to frustrate consumer claims of involving 
defective autos for non-injury claims. 

Clarify Airline Deregulation Legislation to eliminate the judicially mandated 
exemption of airlines from state consumer protection laws that apply to virtually all 
other industries and the de facto exemption of airlines for passenger common law 
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tort suits in most federal circuits. This can be done by legisiation and/or by the DOT 
in its ruiemaking and by formal opinions of counsei and by the Secretary. 

The dereguiation act was meant to prevent states from re-reguiating the airiines as 
to scheduiing, fares, and services. However, airiine attorneys have successfuiiy used 
some vague and ambiguous language in that 1978 iegisiation to daim exemption 
(often called preemption) from any accountability for passenger abuse in state and 
federal courts (the argument being that only the DOT/FAA can regulate airlines, and 
if they do not ban a practice it is permitted even if in violation of basic common law 
rights that have long been the province of state law). See attached 
article Reasonable Regulation Trumps Laissez Faire, by Paul S. Hudson, Air & Space 
Lawyer, Fall, 2010. 

An Airline Passenger Emergency Hotline is sorely needed for passengers faced 
with stranding and other emergencies. The DOT "hotline" as currently configured is 
little more than a vehicle to gather complaint statistics. A caller receives a recorded 
message, and response time is usually over 10 days. Follow-up is spotty to non- 
existent. There is no known intervention that occurs on a real time basis. And the 
DOT reportedly has 75 persons assigned to its "airline consumer" unit. The DOT is 
wasteful and ineffective with taxpayer funding for this purpose. 

The Coalition for an Airline Passengers' Bill of Rights (CAPBOR aka Flyersrights.org) 
has a hotline staffed with volunteers established over the past 18 months and has 
received thousands of calls. But it is overwhelmed and without funding is unlikely to 
survive. 

Given the nature of the federal bureaucracy, it would be waste of time and money 
for this to continue even with some reform. Rather the DOT should be required to 
contract with one or two non-profit aviation consumer organizations to provide a true 
airline passenger hotline for about half the funds now devoted to the DOT'S 
ineffective hotline. Such hotlines are frequently funded with government grants in 
other issue areas. 

Airline Passenger Groups have received no funding from DOT for many decades 
while airline and airport industry groups receive indirect funding from billions of 
dollars of federal grants made to the industry and paid for by airline passenger ticket 
taxes that can be as high as 30%. A portion of the ticket tax paid by 
passengers needs to be used to fund the passenger groups that actually 
represent passengers, most of whom cannot afford paid lobbyists or even the 
expense of attending advisory committee meetings on safety, security and other 
national aviation issue areas. 

An amount as low as a penny on every ticket would provide $6 to $10 million 
annually. This fund should be distributed largely on a formula basis with DOT 
oversight rather than on a discretionary grant basis, and passengers should be able 
to designate from a list of certified organizations which one(s) that they wish to have 
their consumer ticket tax sent to. This is similar to the methods used by United Way, 
federal and state funds for various causes such as wildlife protection, for utility 
consumer protection, and for promotion of certain agricultural products. 

ACAP closed its Washington DC office in 2003 due to lack of funding and presently no 
aviation consumer group has a staffed office in Washington DC. The Airline 
Passenger Association discontinued operations some years ago. The International 
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Airline Passenger Association with an office in Dallas has cut back its operations and 
is actually for profit vendor of travel services to frequent airline passengers. Others 
who purport to speak for airline passengers are travel agents or industry consultants 
or media commentators often with close business ties to the airline industry and who 
cannot afford to offend and usually defend the industry, while purporting to speak for 
airline passenger interests. The national media has also cut back on air travel 
reporting and several important trade publications have been discontinued. Only 
FlyersRights.org , ACAP and some air crash organizations specialize in aviation 
consumer rights and are not conflicted. 

Without funding, the voice of the airline passenger will be heard weakly if at all in 
Washington DC, their interests largely ignored, and the industry will continue to 
dominate and control air transportation policy and those officials who make the 
decisions. The national air transportation system is likely to continue to degrade due 
to gridlock among industry interests, coupled with the anti-consumer attitudes of 
much of the airline industry and the lack of robust consumer or public interest 
advocacy on national air transportation issues. 

Aviation Security complaints 

largely against the Transportation Security Administration (TSA) at approximately 
10,000 per year now nearly equal consumer complaints against airlines. The leading 
complaints involve rudeness by TSA personnel and property complaints. There are 
also widely publicized concerns of personal privacy invasions by body searches and 
health risks involving X-ray screening of passengers. And there is a significant 
problem of theft crime and potential corruption within the TSA, that must also be 
addressed. (4) 

The Aviation Security Advisory Committee was inactive from 2007 and has only 
recently been reactivated. A proper advisory committee with representatives of 
passenger, aviation terrorist victims, public health, as well as privacy advocates 
should be actively used by the TSA and the Dept, of Homeland Security to advise 
and to have oversight of passenger complaints and meet on a quarterly basis. 
Previous to 2007, this committee consisted of representatives of the air travel 
industry, federal agencies concerned with security, several aviation consumer 
organizations and a terrorist victims group. No members were from academia or the 
makers of aviation security equipment and services. 

Aviation Safety is regulated by the FAA within the Department of Transportation. 

The only advisory committee with a public or passenger representatives is the FAA 
Aviation Rulemaking Advisory Committee (ARAC) which is dominated by industry 
representatives. Its Occupant Safety Issue Group and Subcommittee as well as 
other subcommittees involving passenger safety have been inactive for over 10 
years, as the FAA has instead relied on all industry Advisory Rulemaking Committees 
(ARCS) with no passenger representatives that it dubiously claims are exempt from 
the public representation requirements of the Federal Advisory Committee Act and 
from the Open Meetings Law. 


Conclusion 


The above provisions would cover the largest number of complaints of airline 
passengers, which are Flight Delays and Cancellations and Lost or 
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Mishandled Luggage. Airline Passenger Safety and Security issues may be outside 
purview of the DOT Consumer Protection Committee but if so should be addressed by 
ad hoc advisory committees appointed by the Secretary of Homeland Security and 
the Secretary of Transportation with timely reporting requirements to the 
Administration and the Congress. 


Paul Hudson, Executive Director 
Aviation Consumer Action Project (ACAP) 
4411 Bee Ridge Road, #274 
Sarasota, Florida 34233 
410-940-8934 acapaviation@yahoo.com 
240-391-1923 fax 

Kate Hanni, Director 

FlyersRghts.org 

1 59 Silverado Springs Blvd. 

Napa, California 
707-337-0328 


END NOTES 

(1) Examples of monopolistic anti-consumer behaviors include a) removal 
of car rental facilities from airports in favor of remote off-premise centers 
funded by additional taxes on car rentals increasing airline passenger expenses, 
travel time and inconvenience (the freed up space is then used for parking; 
parking fees represent about 60 ^'> of airport revenue and are the major source 
of airport revenue growth); b) provisions in airport bond indenture agreements 
and gate leases that restrict airline competition and airport capacity increases 
at airports; c) monopolistic contracts with airport vendors and ground 
transportation companies; d) restricting or shutting down area airports to 
prevent competition with favored airports that are cash cows and patronage 
wells for local politicians and their supporters; e) enforcing higher air fares for 
local travelers to and from hub airports to subsidize through travelers. 


( 2 ) Flight delays cost $32.9 billion, passengers foot half the bill 

By Ann Brodv Guv . College of Natural Resources | October 18, 2010 
University of California at Berkeley. 

The cost of domestic flight delays puts a $32.9 billion dent into the U.S. economy, and about half 
that cost is borne by airline passengers, according to a new study led by researchers at the 
University of California, Berkeley. 
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The research was commissioned by the Federal Aviation Administration (FAA), and the final 
report was delivered to the agency today (Monday, Oct. 18). 


Direct cost of air transportation delay in 2007 

Cost Component 
Costs to Airlines 
Costs to Passengers 
Costs from Lost Demand 
Total Direct Cost 
Impact on GDP 
Total Cost 


Cost 

(in billions) 

S8.3 

$16.7 

$3.9 

$28.9 

$4.0 

$32.9 


See http_://newsceMecberkele>Tedu/2010/10/ l S/tlig^^^^ for the full text of the 

study. 


(3) Only 6% of all baggage claims are ever paid, and normally claims are rejected 
the first time they are presented. Passengers are NOT given information on how to 
file a claim at airports or TSA Checkpoints either. The airlines claim they hold 
baggage for 90 days but there is no regulation requiring they do so, and they sell 
baggage for about $3.00 per pound to a company in Alabama called 
"unclaimedbaggage.com''. Airlines reject passengers requests to come find their 
bags in the warehouses where they claim they store them for 90 days preventing 
any kind of recovery on the part of passengers 

(4) TSA houses a "Crime Database" that has vast information on "mishandled 
baggage" in airports at TSA checkpoints. Narcotic medications are being stolen at 
record rates as are IPADS and other electronics not covered by the airlines contract 
of carriage, therefore in carryon baggage. However, this data base has now been 
taken down from the TSA web site and is no longer available to the public. 
Apparently TSA does not want the public to know the extent of its crime problem. 


Organizational Statement 


The Aviation Consumer Action Project (ACAP) is a nonprofit corporation founded in 
1971 which acts as voice for air travelers on national issues of aviation safety, security, 
and consumer rights. Its publications include Facts & Advice for Airline Passengers (a 
pocket handbook for air travelers). ACAP has been involved in rulemaking before the 
FAA and most particularly bumping, baggage compensation, medical kits on airliners, 
airline security, and air quality. 
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Paul Hudson is a New York attorney and has been executive director since 1997. He 
represents ACAP as a member of the FAA Advisory Rulemaking Committee (ARAC), 
Executive Committee and the Transportation Security Administration (TSA) Aviation 
Security Advisory Committee (AS AC) (1997-2006). ACAP has also been an active 
member of the ASHRAE Advisory Committee on Aviation Air Quality Standards. 

ACAP intervened in a class action case on behalf of Northwest Airline passengers who 
were stranded in a snow storm in Detroit for many hours in 1999, the last major case 
involving stranded passengers; and was successfiil in achieving more thorough notices 
and robust compensation payments for several thousand passengers involved. ACAP 
filed amicus briefs and argued against the Air Transport Assn, position in defense of a 
2007 New York anti-stranding law that was ruled invalid by the Second Circuit Court of 
Appeals based on federal preemption arguments. 

KATE HANNI, DIRECTOR, 
FLYERSRIGHTS.ORG 

Kate Hanni is one today’s most passionate and dedicated national figures fighting for 
safeguards and protections to airline passengers. She is the Founder & Executive 
Director of FlyersRights.org, formerly the Coalition for Airline Passengers’ Bill of Rights 
(CAPBOR), the fastest growing airline passengers’ coalition in the country. 

Kate, her family and thousands of airline passengers were stranded on the tarmacs of 
airports all over the country aboard 124 American Airlines flights during the Christmas 
holidays, December 29th, 2006. For close to ten hours, Kate and the rest of the 
passengers were given no food, no water, no medical attention and no basic services such 
as working toilettes. Unable to deplane and sitting on the tarmac at Austin airport, Kate 
and other passengers decided to turn anger and frustration into advocacy by creating the 
Coalition for an Airline Passenger Bill of Rights (CAPBOR), now known as 
FlyersRights.org (FRO). 

FRO has grown from 100 members to more than 50,000, and is supported by many 
consumer groups, pilots and flight attendants. Since June 2007, FRO has operated a 24 
hour HOTLINE (l-877-flyers-6) for airline passengers to report their experiences. 
During the first day of operation, the Hotline received more than 920 calls from angry 
and frustrated passengers in less than 3 Y 2 hours. 

Kate has taken her mission on behalf of the flying public to the national airwaves. In all, 
Kate has completed more than 5,700 interviews since 2007. And FRO/CAPBOR has filed 
numerous comments on DOT rulemaking and legislation that have led to significant pro- 
consumer regulations and legislation including: 

• October 2008 tarmac data mandate; airlines must report tarmac data for cancelled, 
diverted and multiple gate return flights 
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• May 2008 bumping compensation doubled from 200 and 400 dollars respectively 
to 400 and 800 dollars 

• December 21 2009, the three hour tarmac rule for domestic flights 

• August 23, 2011 the 4 hour tarmac rule for international flight 

• August 23 201 1 refunds of baggage fees for lost baggage 

• August 23 2011 another increase in bumping compensation to 650 and 1300 
dollars respectively 

• January 23"' 2012 

o Ban on post purchase price fare increase 

o Ability to hold a ticket for 24 hours without a re-faring fee 

o Full Fare advertising : All fare advertising must include base fare plus any 
mandatory taxes, surcharges and booking fees 

o Mandatory notification of flight delays every 30 minutes by any means 
possible, airport overhead announcements, overhead displays, e-mail, 
phone, text etc. 

o In addition airlines are now required to disclose baggage fees online and 
or on the phone when making a reservation and they must make clear 
where all ancillary fee information can be found prior to booking a ticket. 


In Five years FlyersRights.org had Fifteen Bills introduced before Congress, all titled 
“Airline Passengers Bill of Rights”, with both the House and Senate having passed their 
versions of the bills. The FAA Reauthorization Bill passed in February of 2012 
contained an Airline Passengers Bill of Rights. 

FlyersRights.org and its leader Kate Hanoi’s list of honors is long and growing- 

• Named one of the top 25 most influential people by Nielson Business Meeting s In 
April of 2007 

• Named in 33 Most Influential in Travel by Travel Weekly on Nov. 20, 2007 

• Among Forbes Magazine’s 25 Most Influential Women in Travel in 2008 

• A Conde Nast Traveler Trailblazer in 2008 

• Named one of Travel Weekly’s 33 MoslL]nfluentiaLName.sjn in 2010 
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APPENDIX A 

Airline Passenger Compensation Rights on International Flights 

Copyright 2008 

Paul S. Hudson, Esq. 

Aviation Consumer Action Project 
PO Box 19029, Washington, DC 20036 
ac_apayiation@yahoa^^^ email 

International airline passengers, under the Montreal Convention of 1999 ratified by the 
U.S. in 2003 (and which replaced the Warsaw Convention), now have legal rights that are 
in some ways superior to the rights of passengers on U.S, domestic flights. International 
air travel covered by this treaty includes any ticketed trip with stopping, departure or 
destination points in two or more countries. These rights include; 

1) Strict liability for bodily injury or death incurred on board the aircraft or in the 
course of embarking or disembarking, up to approximately SI 60,000 in compensation. 

A passenger does not have to prove negligence or fault by the airline. However, damages 
may be reduced for contributory negligence or wrongful acts by the passenger. 

For damages over $160,000, an airline may use the defense that it was not negligent or 
did not engage in wrongful conduct, or the damages were solely due to negligence or 
wrongful acts of a third party. 

2) For lost or damaged or delayed baggage, the airline liability is generally limited to 
$1,640 per passenger, unless the passenger has handed the airline a special interest 
declaration and paid any supplementary fee. 

3) Airlines are liable for damages caused by delay in the transporting of passengers or 
cargo up to $6,640, unless the airline proves that it took all reasonable measures to 
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prevent the damage caused by delay or that it was impossible for them to take such 
measures. 

No airline is permitted by contract to assert lower liability limits for international air 
travel than those provided for in the Montreal Convention and any such contract terms 
are void. In general, state common law tort or statutory actions are now preempted, as 
most courts now view the Montreal Convention as the exclusive remedy for claims 
arising out of international air transportation. 

Time Limits 

Legal actions on all claims must be brought within two (2) years of the incident. 
However, in addition, complaints to the airline for baggage damage claims must be made 
within 7 days, for cargo damage within 14 days of the date of receipt by the passenger. 
For baggage or cargo delay claims, the passenger must file a complaint with the airline 
within 21 days of receipt. Complaint to the airline must be made in writing and delivered 
or sent within the time limits or the claim is barred except in case of fraud by the airline. 

Jurisdiction 

Courts that have jurisdiction for passenger actions against airlines under the Montreal 
Convention include US federal district courts and other courts where the passenger has 
his/her primary and permanent residence, where the airline is domiciled (incorporated) or 
has its principal office, the final destination location of the flight, or where the airline has 
a place of business through which the ticket was purchased. 

This short article is for informational purposes only and does not constitute legal advice. 
Anyone seeking legal advice should consult with an attorney of their choice. The text of 
the Montreal Convention is available on the internet at 

http:;'/ww'w. jus, uio.no/ l m/air.carriaae.utiification.convention.montreal.1999/doc.html 
The US dollar amounts specified in this article are based on the conversion to US dollars 
from the Special Drawing Rights units used in the Convention as of February 22, 2008. 
This conversion is posted daily on the International Monetary Fund web site. 
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NEW YORK COURTS TO PASSENGER VICTIMS OF I I HOUR TARMAC 
CONFINEMENT: 

IT’S AN AIRLINE “SERVICE”, NO RECOVERY ALLOWED EXCEPT FOR PHYSICAL 
INJURY OR DEATH 


New Y ork City, J anuary 21,2013 

Three New York based courts have ruled that even though US DOT rules now prohibit as an 
unfair and deceptive practice holding airline passengers more than 3 hours on the tarmac and 
require that they be provided with basic sustenance after 2 hours, passengers held for 7 to 1 1 
hours cannot sue for damages, unless they were physically injured. 

Prior to enactment of the DOT Three Hour Rule in 2009, which was proposed and advocated for 
mainly by FlyersRights.org and a coalition it formed in 2007, up to 250,000 were being held on 
the tarmac for over 3 hours for reasons of commercial convenience by airlines. 
www.m 5 nbc .msn.com/id/ 357 S 6268 /nsArav e frob lovitt columns 
wwvv.faa.qQv/documentLibrarv/media/Noticg/N71 10.524.Ddf 

In Biscone i-’ JetBhie Ainvays Corporaiion, a midlevel appeal court for Brooklyn, Queens and 
Long Island on December 26, 2012 upheld a low'er court decision dismissing a complaint by the 
plaintiff and about 1,300 others who were held for 1 1 hours on the tarmac at JFK Airport on 
Valentine’s Day 2007, with inadequate food, w'ater, bathroom facilities or breathable air. The 
court found this was an airline “service” immune from lawsuits, even though the plaintiff alleged 
that the confinement was based on knowing, repeated false statements motivated by pecuniary 
gain for the airline and its employees: i.e. that the flight w'as about to take off and the 
confinement was weather related. A passenger who demanded to exit the aircraft was loudly 
threatened with 20 years imprisonment under the Patriot Act by the flight crew. These courts 
accepted the airline argument that in enacting the Airline Deregulation Act of 1978 w'hich 
deregulated air fares and scheduling and prohibited state re-regulation, Congress also intended to 
bar all tort lawsuits such as false imprisonment, fraud or infliction of emotional distress where an 
airline’s conduct relates to its operations, unless the passenger was injured. See 
www.courts. state. nv.us/Rep o rter/3dseries/ 20 12/2012 0901 9. M m 

Jetblue’s CEO and founder David Neeleman, who has been named as a witness in the Biscone 
case, publicly apologized profusely for the snafu and admitted the airline did a “horrible job” in 
not deplaning its passengers as other airlines had done that day. Within a month he had lost his 
position as CEO. www.ciibc.coniiM/17165981/JelBlue CEO Tells CNBC We Didn ., 


iisatoday30.ysatoclay.com./lravel/fiights/2007-05-1Q-|etblue-.. 
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In Joseph v JetBlue a US District in upstate New York reached a similar conclusion in a case 
involving a 7 hour confinement in October 2011 in Hartford Connecticut. 

iawyersusaoiiiioe.com/wp-files/pdfs-4/iosephwietblue.pdf 

The Plaintiff passenger Katharine Biscone, a New York City comedy writer and television 
performer, has appealed to the New York Court of Appeals, the state’s highest court. Her 
attorney Paul Hudson noted that in similar circumstances no other appeal court and nearly all 
other lower courts have refused to dismiss complaints involving extended tarmac confinements 
based on federal preemption grounds, and that another federal court had previously declined to 
dismiss her case and remanded it to state court finding there was no federal jurisdiction. 

WWW, leagie. com/xm I Result, a5px?xmldQC"jn%2GFDCO ... 


Ms Biscone also appealed another order of the court which held that by filing a lawsuit in New 
York, she had waived all rights to personal privacy of her medical records, psychological records 
and tax returns which the court found could be disseminated without the restrictions provided for 
in commonly used confidentiality protective orders for electronically filed cases. 

In a previous case involving 7,000 passengers trapped on the tarmac by Northwest Airlines 
passengers in Detroit in 1999 for 3 to 9 hours received, settlements paid passengers up to 
several thousand dollars each. In another recent case involving Continental Airlines and 
ExpressJet, a DOT consent order a required compensation to passengers. 

abcnews.go.com/Business/stoiyyidi^SSSOT&page^'l 


www.dot.qov/briefjna-room/us...tamiae-delav-ruie-vioia ti ons 

For more information contact: Aviation Consumer Action Project acapaviation@vahoo.com 800- 
662-1 923 
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Response to Questions for the Record from Stephen L. Johnson, Executive 
Vice President, Corporate and Government Affairs, US Airways, Inc. 

Subcommittee on Regulatory Reform, Commercial and Antitrust Law 
Hearing on 

“Competition and Bankruptcy in the Airline Industry: The Proposed Merger of American 
Airlines and US Airways.” 

February 26, 2013 

Questions for the Record 


Questions from Subcommittee Member George Holding for Mr. Johnson 


1. Should the American Airlines and US Airways merger be approved, would the 
flight from the Raleigh-Durham Airport to the London Heathrow Airport be 
cut? 

As Gary Kennedy noted at the hearing. American Airlines has proudly operated the 
Raleigh-Durham to London Heathrow service for years. If the merger is approved, our intent is 
to retain service to all the cities we serve today independently, and hopefully expand service to 
additional cities. 

2. Should the merger be approved, will there be any plans to expand international 
flights out of the Raleigh-Durham Airport? 

At the hearing, I testified that we are always looking at new opportunities to expand our 
domestic and international service so long as demand for new service is strong and the service is 
cost effective. It is too early in the merger process to evaluate new international service at 
Raleigh-Durham International Airport, specifically. But, we anticipate that the merger will 
generally create exciting opportunities for additional international service. We will keep in touch 
with you as those decisions are made in the future. 

3. What are the top three factors, in order of importance, that you consider when 
making ticket pricing decisions? 

As I mentioned at the hearing, several factors may be considered when making pricing 
decisions. These factors include the demand for the service, the cost of providing the service, 
opportunities for expanding the network feed over a hub, service quality, and supply for the 
service. It is difficult for me to say with certainty whether any of these factors are more 
important than others given the variables involved. 

As described more fiilly in my written statement, we believe the transaction will result in 
a more attractive network that will lead to more service to more destinations in an intensely 
competitive marketplace. As a result, the merger will be good for competition , consumers, and 
choice. 
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a. If whether or not you have a competitor for a certain route is not one of 
the top three factors affecting pricing decisions, what role does it play? 
How important is it in making these decisions? 

As mentioned, several factors may be considered when making pricing decisions. These 
factors include the demand for the service, the cost of providing the service, opportunities for 
expanding the network feed over a hub, service quality, and supply for the service. It is difficult 
for me to say with any certainty whether any of these factors are more important than others 
given the variables involved. Some of these factors, such as supply and demand considerations, 
can relate to current and potential future competitive alternatives. 

As indicated more fully in my written statement, we believe the transaction will result in 
a more attractive network that will lead to more service to more destinations in an intensely 
competitive marketplace. As a result, the merger will be good for competition , consumers, and 
choice. 


Question from Subcommittee Member Hank Johnson for Mr. Johnson 

Good morning, Mr, Johnson, and thank you for testifying on this timely issue. I am 
interested in the effects of this merger on nnion and non-nnion employees. You 
have indicated in your submitted testimony that the combination of these airlines 
will “generate substantial net synergies and establish the financial foundation for a 
more stable company and better opportunities for our 100,000 employees.” 
However, current and former employees may also be concerned about how the 
merger will affect beuefits, such as their healthcare benefits or pensions. 

1. How does the merger affect the benefits of current and former employees? 

Support for this merger from our employees is unprecedented. The greater financial 
stability of the combined company will provide significant benefits to our employees including 
better pay and benefits and a path to compensation that is equal to that of their counterparts at 
Delta and United; more jobs and greatly improved job security; and better opportunities for 
advancement. The strong support of all of our employees and their unions is powerful evidence 
of the cooperation that led to this merger. 

2. Will these benefits change over time? 

We expect employee benefits to improve over time. We believe that is a strong reason 
for the broad employee support for this merger. 


3. Consolidating airlines is usually followed by some job losses due to closures of 
small hubs. Another witness has suggested that greater efficiency or “net 
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synergies” really means job losses. Are these efficiencies simply the result of 
closing hubs and eliminating jobs? 

No. Quite the contrary, we expect to maintain all of our current hubs, and we do not 
expect any job losses at the operational level. We do expect some job losses at the headquarters 
level as we combine those functions. Eliminating redundant headquarters functions accounts for 
part of the synergies involved in this transaction. 

4. Are employees of these regional carriers at risk of losing their jobs? 

We expect no job losses at the operational level and we expect to maintain all of our 
partnerships with regional carriers. We do expect some job losses at the headquarters level as we 
eliminate the redundancy of those functions. 
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Response to Questions for the Reeord from Gary F. Kennedy, Senior Viee 
President, General Counsel and Chief Complianee Offieer, Ameriean Air- 
lines 


Subcommittee on Regulatory Reform, Commercial and Antitrust Law 

Hearing on 

“Competition and Bankruptcy in the Airline Industry: The Proposed Merger of American 

Airlines and US Airways.” 

February 26, 2013 

Questions for the Record 


Questions from Subcommittee Member George Holding for Mr. Kennedy 

1 . Should the American Airlines and US Airways merger be approved, would the flight 
from the Raleigh-Durham Airport to the I,ondon Heathrovv Airport be cut? 

2. Should the merger be approved, will there be any plans to expand international flights out 
of the Raleigh-Durham Airport? 

Response of Mr, Kennedy: 

We have not yet put together a consolidated route plan with US Airways, so I cannot tell 
you what might happen in any one particular city or on any one route. I can say that 
Raleigh-Durham is a vibrant and important market to American, and I don’t see that 
changing, As Steve and t explained in our testimony before the Committee, a merged 
American would be in a stronger position to serve more destinations with greater 
frequencies than either of us can provide on our own. As we look at the new 
opportunitie.s created by a merger, I would expect our route planners w'ould consider 
Raleigh-Durham for new or improved service, but those decisions will have to be made 
based on a complete review of the market, which we have not yet done. 

As for our London flight. American has operated that route for many years. That route is 
somewhat unusual in that it does not depart from one of hubs or larger transatlantic 
gateways. Despite that fact, we serve that route because it is valued by our customers, 
and the new American will want to serve those same customers. However, as I said at 
the beginning, we’ve not yet made these types of route specitic plans. 

3. What are the top three factors, in order of importance that you consider when making 
ticket pricing decisions? 

a. If whether or not you have a competitor for a certain route is not one of the top 
three factors affecting pricing decisions, what role does it play? How important is 
it in making these decisions? 

Response of Mr. Kennedy: 

The top three factors that we examine are: (1) demand as evidenced by route performance 
and booking trends; (2) the capacity of all carriei-s available in the market; and (3) the 
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fares and quality of competitive service as well as the potential for new competitive 
entry, including by low cost carriers. As in other industries, ultimately our fares are 
determined by supply and demand in the market. Unlike other industries, we cannot 
hold onto unsold inventoiy, Any unsold airline seats are lost when the airplane departs, 
giving us a strong incentive to sell as many seats as possible at the price needed to sell 
them. In attempting to maximize the revenue produced on every flight, we constantly 
monitor the number of unsold seats, the opportunities to sell those seats to either 
connecting or local passengers, as well as the fares being charged by competitors on 
either direct or connecting routings that could be used by customers to reach the same 
destination. We have such competition on every route that we serve. 
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Response to Questions for the Record from Christopher L. Sagers, James 
A. Thomas Distinguished Professor of Law, Cleveland State University 


Subcommittee on Regulatory Reform, Commereial and Antitrust Law 
Hearing on 

“Competition and Bankruptcy in the Airline Industry: The Proposed Merger of American 
Airlines and US Airways ” 

February 26, 2013 

Questions for the Record 


Questions from Subcommittee Ranking Member Steve Cohen for Professor Sagers 


Sagers’ Responses Provided April 17, 2013 

I would like to begin with a clarification. Some questions imply or quote 
language from me implying that the enforcement agencies might bear blame for the 
current state of affairs in antitrust law. I do not personally blame the agencies for 
anything. While I dislike the current state of substantive antitrust and the level of 
public and private enforcement, I lay essentially all blame with the federal judiciary, 
and in particular the Supreme Court, as they have modified and restricted antitrust 
during the past forty years. 

1. What is your response to Mr. Winston’s suggestion that an American-US Airways 
merger would preserve a number of positive long run trends, including that carrier 
“competition would continue to be intense and low-cost carriers would continue to put 
downward pressure on fares” and that “entry and exit would continue to be fluid in airline 
markets” where the merged company exited some routes and entered others? 

First, there is a serious inconsistency in Dr. Winston’s views. He believes that 
this and perhaps subsequent network airline mergers should be permitted because 
carriers must reach a certain comprehensiveness in their networks for efficient 
operation. But as a major part of his written and live testimony, he argued that the 
U.S. should lower barriers to foreign competition. He therefore implies that the 
market is sufficiently concentrated to permit the exercise of market power by 
existing rivals, and needs the discipline of price challenge by foreign entrants. Aside 
from his idea’s political infeasibility, his argument acknowledges that there is 
profitable market power in U.S. markets, which would only increase with the 
proposed merger, and that entry by existing U.S. firms is not so “fluid” and 
“intense” that it can sufficiently constrain prices. Otherwise, it wouldn’t make any 
difference whether there is foreign competition. 

In any case, 1 do not understand how passenger air competition can be 
characterized as “intense” or how challenge through LCC entry can be expected to 
seriously discipline network carrier market power. These claims are at odds with 
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the empirical evidence. It is uncontroversial that network carriers enjoy “hnb 
preminms” at hubs where they can maintain routes with substantial concentration. 
LCC competition has apparently sometimes had some constraining effect on prices 
even at hubs, but the only LCC ever shown consistently, meaningfully to discipline 
hub premiums was Southwest Airlines, a phenomenon known as the “Southwest 
effect.” With Southwest’s growth into a nationwide network carrier in its own 
right, it can no longer be expected to serve as a disruptive maverick.' 

2. Should DOJ redefine the relevant market in its reviews of airline industry transactions so 
as to take a more holistic look at competition in the national airline industry as opposed to 
just looking at city pairs? 

There is reason to believe the agencies are already taking “national” effects more 
seriously, even as to markets that have traditionally been defined locally. I think 
they should coutiuue to do so, aud that uetwork airliue mergers would be au 
appropriate context for it. 

At some point, competitive concerns must arise over iucreasiug uatioual 
couceutratiou, eveu iu sectors where the relevaut autitrust markets remaiu local.^ 
For example, it may very well be that the price competitiveness of passenger air 
markets still depends mainly on the conditions of a given city-pair, and yet 
increasing national concentration affects those competitive conditions. The more 
concentrated the industry is at the uatioual level, aud the more poteutial poiuts at 
which they face one another or might do so, the less incentive that network carriers 
will have to challenge one another at their points of respective market power. And 
it may be that only national competitors can meaningfully challenge one another. In 
a world in which network carriers are so concentrated nationally that they will no 
longer challenge one another, and LCCs cannot offer meaningful price discipline 
because they would face overwhelming predatory response, the markets affected 
might remain quite local for autitrust purposes, aud yet their competitiveuess would 
be affected by uatioual effects. 


* Southwest now has significant pockets of market power and a nationwide 
presence of its own. That being the case, simple, widely accepted oligopoly theory 
suggests that it is uo longer rational for Southwest to act disruptively. Oligopolists 
are more profitable wheu they do uot aggressively compete with oue auother. 

" In antitrust, courts analyze challenged transactions by First deFining the 
“relevant markets” in which they occur. Courts ask how many firms there are that 
are geographically close enough to a defendant, and offer products similar enough 
to the defeudant’s products, that they could provide a competitive coustraiut on the 
defendant’s ability to raise price or otherwise harm consumers. 

In passenger air transport, markets have traditionally been defined locally — 
each pair of cities served by an airline is typically defined as its own individual 
market. An airline that doesn’t face local competition on a given city-pair can 
usually undertake fairly significant price increases on that route, because consumers 
in most cases would have to go prohibitively far to find a lower-priced alternative. 
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In principle at least, DOJ does not disagree, as one can see from its complaint in 
a transaction that it successfully opposed last year: the proposed merger of AT&T 
and T-Mobile. In prior wireless mergers, DOJ had defined markets locally. But in 
the challenged AT&T/T-Mobile transaction, the government spoke of local markets 
and of national effects, noting that the four ^^nationaP^ competitors priced and 
advertised on a national basis. 

3. To what degree should DOJ be required to consider the actual impacts on competition of 
previous mergers in gauging the purported competitive effects of a proposed merger? 

Both agencies should do so. DOJ should measure the effects on airfares after 
previous mergers, and should also ask whether the predicted efficiencies occurred. 
Both agencies do in fact engage in a substantial amount of this kind of analysis, and 
doing so has been among their major contributions throughout their history. DOJ 
in particular has studied airline markets, internally and in public conferences and 
reports.^ 

4. How relevant is it, or should it be, to the DOJ’s merger review analysis that it has already 
allowed several somewhat similar mergers to take place? Should this create a 
presumption in favor of allowing the American-US Airways merger to proceed? 

As a a matter of black letter law the approval of prior transactions is not 
relevant and as a matter of policy it should not be. It should not create any 
presumption. 

1. Whether This Deal Is Actually So Similar 

First, in a significant and legally relevant respect, this transaction is not actually 
similar to previous network airline mergers, despite the parties’ argument. This 
transaction is from five major competitors to four, leaving only three network 
carriers to discipline the merged entity. Previous transactions at least left larger 
numbers of independent networks to compete. The same must eventually become 
true in any series of transactions in an already concentrated oligopoly. A series of 
discrete mergers of similar size and similar regional overlaps at some point can no 
longer be said to be really “similar,” because at some point the cumulative effect of 
the overall reduction in numbers is qualitatively different. 

2. The Basic Doctrinal Issue, and the Role of “Fairness ” 

In any case, any similarity to prior mergers is legally irrelevant as a matter of 
law and longstanding American tradition, and it would be bad policy were it 
otherwise. (A) First, the language of Clayton Act § 7 and the Hart-Scott-Rodino 


^ See, e.g., http://www.justice.gov/atr/public/workshops/airliiies2008/agenda. 


html. 
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Act is silent as to past transactions. The only substantive question under these laws 
is whether “the effect of [an] acquisition may be substantially to lessen competition, 
or to tend to create a monopoly.”^ Moreover, by longstanding American tradition 
with roots in English law, the government enjoys “prosecutorial discretion” to 
choose which cases to pursue. A defendant cannot challenge the executive’s choice 
to pursue him and not some other person, even though their circumstances may be 
the same. So, for example, a person accused of a crime cannot challenge the 
prosecutor’s failure to accuse another person who committed the same acts; the 
courts will simply not consider it. While the handling of a case by the courts can 
create binding precedent for subsequent cases, the executive’s decision not to 
prosecute one defendant is literally irrelevant to its decision to prosecute another. 

(B) Second, for one obvious reason, it would be bad policy were the law to 
require government forebearance in a given case because it already forebore in a 
similar one. In the case of mergers in already concentrated industries, each 
subsequent merger — while it may be superficially similar to tbe last — makes tbe 
sector more concentrated. If there is some rule, based in fairness, that like mergers 
must be treated alike, then apparently once the government approved one merger it 
would have to stand by while the market moves toward anticompetitive oligopoly or 
monopoly. Of course they don’t quite say as much out loud, but the parties to this 
merger seem to imply just that. 

3. The Asserted “Competitive Disadvantage” 

Finally, some Committee Members suggested a separate argument: that if this 
merger is blocked by DOJ, it would leave American Airlines and U.S. Airways at 
competitive disadvantage against the other network carriers. That is just as 
unpersuasive as the carriers’ general argument that the merger will be 
procompetitive. First, Messrs. Kennedy and Johnson claimed at length, along with 
Dr. Winston, that the LCCs already provide “intense” competition, and that 
passenger air markets are now highly competitive because of the presence of the 
LCCs. But how could that be, if a comprehensive network is needed to compete? 
They also stressed the importance of competition from Southwest. But Southwest 
grew rapidly during the decades since deregulation from a comparatively small 
LCC with no comprehensive network, into a nationwide network carrier rivaling 
the legacy carriers themselves in size and comprehensiveness. It did so despite 
never having merged with any large, existing network. (Southwest has engaged in 
acquisitions, but only of other LCCs.) How did it do so, if one must have a network 
as large as one’s opponent in order to challenge it? Finally, Messrs. Johnson and 
Kennedy acknowledged on the record, under questioning by Representative 
Conyers, that if the merger is blocked, both airlines would go forward and prosper. 
But how so, if they are at such a disadvantage? 


Clayton Act § 7, codified at 15 L.S.C. § 18. 
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As T testified and have tried to show in these answers, the merger is better 
explained as an effort to shore np existing power and acqnire more of it, than to 
develop procompetitive efficiencies. 

5. Is the airline industry already sufficiently concentrated such that the purported benefits of 
consolidating the industry no longer outweigh its costs to competition and consumer 
welfare? 

There is no real proof that consolidations have prodnced any benefits in the 
industry. Again, I think their purpose has been to shore up and increase market 
power on dominated routes. The harm to competition and consumer welfare, by 
contrast, is well demonstrated by the empirical evidence. So, yes, if there ever were 
socially desirable benefits from network carrier consolidation, they surely by now 
have been overwhelmed by consumer injury. 

6. Given that prior mergers in the airline industry do not appear to have helped the resulting 
firms avoid financial difficulties, are mergers really an effective response to industry 
bankruptcies and financial instability? 

While merging parties always claim that their deal will produce “synergies,” 
some purportedly synergistic cost savings here will be reduced service and employee 
layoffs. Reducing capacity (and laying off workers no longer needed because of it) is 
precisely what firms with market power do so that they can raise their prices. To at 
least some extent, the “synergies” of the deal will be just a the effort of an oligopolist 
to reap the rewards of increased market power. 

But whatever the parties’ responses may be to those specific criticisms, I believe 
they cannot avoid the historical record. No legacy airline has consistently 
performed well for any long period since deregulation, notwithstanding a long series 
of mergers each of which was allegedly needed to improve financial performance. 

The carriers’ claim is false. 

7. Should the authority to grant antitrust immunity for airline alliances be taken from DOT 
and given to DOJ, as was the case with the authority to review airline mergers? 

Yes. Sector-specific regulators have commonly been more susceptible to 
industry capture in the enforcement of competition values than are the antitrust 
agencies. Based on its history since airline deregulation, 1 believe that that has at 
least sometimes characterized DOT. 

This is why few sectors now enjoy merger approval by a sector-specific 
regulator, even though that once characterized many regulated industries. Sector- 
specific merger review survives in only four industries, and by bi-partisan 
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consensus, those four remaining loopholes should be closed.’ The same should be no 
less true of DOT’s power to approve airline alliances. 

8. Mr. Kennedy states that “it is clear that this merger does not create a high degree of 
concentration.” What is your response? 

Airline markets are already pervasively concentrated, and network carriers hold 
very significant pricing power at hubs. This merger will worsen matters in two 
ways. First, individual routes will become yet more concentrated (even the parties 
acknowledge that 12 routes represent “overlaps” between them, and as I testified, 
their assessment of the amount of competitive “overlap” between them is 
unrealistically low). Second, whatever incentive they may currently have to 
challenge one another or other network carriers on those routes where they 
currently hold market power will be even further diminished by further 
consolidation. 

9. You note that many observers have suggested that legacy carriers “have engaged in 
selective predatory pricing attacks to exclude entrants from city-pair routes where they 
enjoy dominance ...” Should DOJ take a more aggressive stance in opposing such 
conduct than it has in the past? 

I wish that DOJ could, but the fault is emphatically not with the agencies. DOJ 
to its great credit brought a major predation challenge in the early 2000s, which 
happened to involve not only an airline but one of the presently merging parties. In 
United States v. AMR Carp., 335 F.3d 1109 (10th Cir. 2003), the government 
challenged episodes of price predation by American Airlines during the 1990s 
against LCCs on routes between its hub at Dallas-Fort Worth and four smaller 
western cities. (Routes between hubs and small cities are ordinarily more 
concentrated and therefore more profitable for the dominant carrier. Protecting 
that profitability would be a plausible motive for American to attack LCC entrants 
through predation.) In each case, American succeeded in driving out the would-be 
entrant through bouts of undisputedly drastic price cuts. The DOJ team — which is 
to say, some of the best antitrust lawyers and economists in the United States — 
mounted a large, fact-intensive campaign based on American’s own internal 
accounting data to show that the capacity American added to these routes to 
support its price cuts cost more than the revenues they added. But DOJ lost, 
because the court demanded a level of precision in its proof that was probably just 
not possible.* 


^ See, e.g., ANTITRUST MODERNIZATION COMMISSION, REPORT AND 
Recommendations 341-42 (2007). 

* To simplify a complex story, courts define “predation” as pricing below cost 
with the goal of destroying competitors — that is, pricing at an actual loss to the 
predator itself. In AMR, DOJ argued that such pricing could be shown where 
American added new flights on a given route facing LCC entry, but earned revenue 
from those flights insufficient to cover the additional costs of adding them. While 
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The case was doomed by the same obstacle that now dooms essentially all 
predatory pricing claims — literally no predation case has enjoyed more than 
marginal courtroom success in 20 years. That obstacle is the exceedingly difficult 
legal test set up in Brooke Group Ltd i’. Brown & Williamson Tobacco Corp., 509 U.S. 
209 (1993). There the Court demanded that predation plaintiffs prove both (1) price 
below cost, and (2) a reasonable chance that the predator will be able to recoup the 
losses of its price war once the victim exits. Possibly even more important was the 
Court’s emphatic discussion of its view that price predation is extremely unlikely, 
which did failed to acknowledge that the economic community is actually much less 
convinced of that view than is the Court. Essentially all cases now fail on one or 
both of these requirements, and AMR lost on the government’s ability to prove price 
below cost. 

Given DOJ’s experience in the AMR case, and Congress’s acquiescence in a 
standard under Brooke Group that has doomed every predation case brought since 
Brooke Group was decided, can anyone blame DOJ for not bringing more predation 
cases? 

10. Why do you think the “antitrust agencies and the courts lack any resolve to actually stop 
major mergers?” Is there anything Congress can do to change this situation? Should 
Congress try to change this situation? 

Again, 1 meant no criticism of the agencies. Moreover 1 have no personal 
knowledge of how the agencies have made their judgments as to any particular 
merger, and I believe that law enforcement decisions are hard to analyze from the 
outside. But often they apparently do lack resolve and I believe it is because the law, 
as formulated by the federal courts, has come to be so heavily stacked against them. 

Congress should try to change the situation. Congress’s last substantive 
modification of the standard under which mergers are judged was more than 60 
years ago, in the Celler-Kefauver Amendment to Clayton Act § iJ That statute — 
like each of the several other substantive modifications Congress has made to 
merger law over its long life — was meant to make merger law more aggressive, and 
to reverse judicial obstruction to it.® And yet, in more recent times, the federal 


the court apparently agreed with that argument in principle, it dismissed the suit 
because the government could not, with surgical precision, show that each of the 
costs it included in its measure of costs was truly attributable only to the increased 
capacity, and not to fixed overhead or other costs not incurred solely because of the 
added capacity. But concededly, American itself could not have done that, even 
with its own data. 

’ Pub. L. No. 81-899, 64 Stat. 1125 (1950). 

* Every time Congress has amended merger law in snbstance, it has done so to 
reverse judicial opinions that limited it. Clayton Act § 7, adopted in 1914, was itself 
a reaction to the judiciary’s refusal to use the Sherman Act to actively block 
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courts have once again issued a long series of opinions restricting Congress’s merger 
policy. Above all, the most important consequence of the Celler-Kefauver 
Amendment, reinvigoratioii of the so-called “iiicipieiicy standard” of merger review, 
has been essentially repealed in whole by the courts, with no indication from 
Congress that they should do so.® 

Solutions Congress might consider could vary quite a lot, and no doubt would be 
politically controversial. However, substantive merger law is now hugely weakeued, 
and is invoked to block only the largest or most controversial mergers. Accordingly, 
despite having a merger law in place for nearly a century, and devoting massive 
resources to it, our antitrust has been helpless even to slow the series of merger 
“waves” that have become relatively frequent in recent decades, each one larger 
than the last,*® and all in spite of increasingly persuasive evideuce that mergers can 
be anticompetitive,** and, on average, produce no net social benefits.*^ 


mergers. The Celler-Kefauver Amendment of 1950 likewise reversed a number of 
adverse judicial opinions, which would have restricted the original § 7 to stock 
acquisitions, and to only those acquisitions limiting competition between the parties 
to the acquisition. Finally, the Antitrust Procedural Tmprovemeuts Act of 1980, 
Pub. L. No. 96-349, 94 Stat. 1154, § 6(a) (1980), reversed Supreme Court decisions 
that drastically limited the reach of § 7. (Namely the Court had held § 7 to reach 
only persons engaged “in interstate commerce,” which the Court defined to require 
transactions that actually crossed state lines; that would describe a much smaller 
scope of conduct than is reached under Congress’s general “interstate commerce” 
jurisdiction, all of which § 7 is now understood to reach. The 1980 amendment also 
made § 7 apply to all “persons,” and not just “corporations”). 

® Even the original Clayton Act, which sought to prevent transactions that 
merely “tend” towards monopoly, was read to reach competitive harms that were 
only “incipient.” But prior to about 1960, that goal was honored by the courts 
mainly in the breach. The first major interpretations of the Celler-Kefauver 
Amendment, however, found its legislative history to emphatically restate the 
incipiency goal, see, e.g., Brown Shoe Co. v. United States, 370 U.S. 294, 318 n.32 
(1962), and the caselaw thereafter became much more restrictive of mergers for 
roughly a decade or so. 

That began to change quite radically following personnel changes on the 
Supreme Court in the early 1970s, and certain merger opinions issued then, and the 
lower courts continued the theme with ever more demanding standards for merger 
challenge. The state of the law at present is that, quite to the contrary of the one- 
time “incipiency” standard, plaintiffs now must overcome a substantial 
presumption against § 7 enforcement. They must show very large concentration 
numbers, very significant entry barriers or other market failures, and very 
compelling theories of competitive injury. 

*® See F.M. Scherer, A Aeir Retrospective on Mergers, 28 REV. INDUS. ORG. 327, 
327-29 (2006). 

" See, e.g., John E. Kwoka, Mergers and Merger Remedies in the United 
States: A Retrospective Analysis (Cambridge: MIT Press, forthcoming 2013). 
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See, e.g., David J. Ravenscraft & F.M. Scherer, Mergers, Sell-Offs and 
Economic Efficiency (Washington: Brookings Inst. 1987); Richard E. Caves, 
Mergers, Takeovers, and Economic Efficiency, 1 J. Indus. Org. 151 (1989) (surveying 
empirical literature).KIaus Gugler et al.. The Effects of Mergers: An International 
Comparison, 21 Int’L J. INDUS. ORG. 625 (2003) (reporting results of massive 
economic study); Dennis C. Mueller, Merger Policy in the United States: A 
Reconsideration, 12 Rev. Indus. Org. 655 (1997) (surveying empirical literature). 
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